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To 

_jlf\. TE OF MAINE 
t~p~r-t1n:ental Mem~rc1:ndu 

Na}l'ard F· • .Marsh, commissioner 

. ;~rn Edward Lee Rogers, Assistant . • Depc. Attorney General --------
Subjec~~:!:]hts· of l'rivate Owners on Desi-3nated Wildlife Mana-aement Are:as 

.. :?.::: : ,. . //( . >· .'.:. ,· . ' ,' ,. ,_' •_,. ,:._ 
• '-~-~:-By your·meinorand1..int ·dated nee:ember .5., 1.973., you· asked~·-:.: _ .· ____ :· • 

.::~?-"{·~-. W't1~~i; . ~ -- i~~~~:n~;,··:~ay la~~u~ly-.r~~-~ric~·-:. p~~i'ii.{!~e :o~·: ··,:_. .. : .-._· __ ·. _, .. 

·.:_:' .. :.- !.>-i.:~ -:~~nd,: _ _.:.'?_~c~;-)•::t•.:~as. bl9_~n.\ ~.'aw£u;ly designatedi_ a~. a w_i:_ldti.#.~_,)nanage/ ·: .. ·_ i • ·. : 

~~:t,:I~I!illiiliiii!iillilf lii1litiliiilil!ill~i iI\t:i 
-·::;-:·\::-;--,t~cln .)5£:·_ yoti1~( ~u::thori'ty.<u~·qer ·-:i.:2: -~~R\s '~-A~:;---§ '_2i$s~·:1=c;;··_:~·anage;;.wil'dtife'·: ': i·_i::::::· .. :.· 

:•.••· r,:,:f 2~if::t'.f ~~jit:trt~t~rt~t1?:;:;:,:j :'.f .x"etit~;f r{/•tiJ1::;•'.•.::(>: 
' . . , :.·• :•,+;:;- ,.x .:.:: ·::_:::::-''rhe·-::phone:·_:c;onv~rsat:LOns_· we ... -~av-~·-,,h~d,'.:<)ri :this :·,subj_ect. • ... £ur,th.e:r;:-:::...·.::,·-.• ,:.-._ :_, 
·_ • .. • · :< "·,::: /.k.s,'t·;~b~i.~J:i~4 ~ ¥,h_~:( ·f~_ti;i-:-~~).ma'.fy·,:: c_9_i{cfazi·;:·f ,~ i~te~:, fi;> .. ,--~~:~ .. ~4.~:iiei'., ;x;~-~-~ge-S.·>•':t'::·._.·'.);·,: 

:·i.· .. -.::._' fae.rit•:· arecis .;.'ana·::fhe ·::-actiozi.::taken '-by::,.ori~_: ·owner.->to· 'poit':''trie:.-~re·a·~':'- At::--.:·:·· ,-.:.-,_·.:_.-'°:··-. 
... the' s~e time., ':'yo·u . recogn:i.ie that the :situ~ti'an wi-t;h 'reg~<f'to '.-::--:'.:' .-~;- '.' .' 

sanctuaries is also des~rving of clarification·. _· . Yo;u. also .·advised. ' . 
me that ·sanctuarfes., ·_like wildlife manc1g~ment areas., : are · oply ·.es- ·.: _ 
tablisheq with the landown~rs consent·, · unles·s, of course., · th.ere . is·-· 
an actual taking or leasing of the la~d as provided .by 12 M:R. s .A ... 
§§190_1., sub-,§ .-8, _. ·an.a· 2l~;i.' ~-~?:'. • ~ilqlife management ar~as . : _ ._: . ·< • .- .. • 

;i-_:.:': .\-~-::\;:~_:);~\/~-::-:~eii:~~i-.. ~~:i.);~i4;:~.;~f ~f:~-~;i~i:~~il6n. ( ;?i::--i~t.· 11~;::i~\li.:\~-~ ~~ _-;·:;·< __ -. __ : _, .. _:, ~ 
' ''because o't your ·-n1an'ageme.nt :·au'thcirii:y'-un'deri::-'12°'.·.-M ji\"s ~-j._:~-::§§'··;--'.' •:::·:· ·:·:-. ">/:,.-- ·:._ .. >_.:·.- ·.: • 

1901., sub-§ _8,. and 2155., the . authority to restrict or· permit· public • 
access fo·r • tbe. ·public_ purp9se:;; described in_ :those -Piovisions. is_ 
vei;;ted • in you, · not in· the landot•me:rs 0£ such management areas or 
sanctuaries. . . . . ' . ' •. . ' ' • ' • .. • . ' ' ·, . . ' ' 

cif };/§~"Y'.:!~l~::~\t:t!IJ!r t~:::~~:~i!~~!~f:~f :!Ii :'.~f ~i!1i~6:,t;}( i 
accordance with the landowner's . consent., the land in question has 
become either a wildlife management area • (§§ 1901, sub-§ · 8 and 2154) 
or a .bird or game ·sanctuary· (§ . 2101). we· are ·not· here -concerned ·_ 
with"tand taken by purGhase ·or lease under§. 2151. • 

The general authority of the_ Commissioner over· ,..;ildlife manage
ment areas and sanctuaries is set out in §. 2155. It. ·is' rele.vant t<:> 
the inquiry here that under th~ p~ovision 



.. 
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'.ilecdnmissioner is authorize·d to regulate 
'hunting.,·. fishing., trapping., boating, . camp-
ing· _an~ othei;' .publi~- use Oil·. wildlife. man·age~ 
ment areas ·and s·anctuaries as. ·describe·d in :: ::: : 
section 2101, and _is ·authorize~ to close such 
areas to mot:orcycles.,. • field bikes., all-terrain • 
vehicles· and snowmobiles and to close such.· .. : ' •• : .-. 

_:·,-':,.· ., • __ ... .- • .. , ... • .:· .·.-, • _ _. ... •.•. areas· to hunting fishing:· -trapping· -boating·. :_ -,".· .. .... : ,-_._·/ .. : --,.- .·•: 

.;J::;},'.7~!::~:X;I::-;{ ;<:;~',~;~~r~~1:~~;;~~~,t;;~~~·~;;e~~~;~,~r-;~t~;~J,:y: ABi;:L:i:;:~ 
.::::::-::, , .:~ .• ....... --: . .-·. ,_ ... · .... ,:· .. ·:·· .fo:i:::--._.,such _.periods-., .... on .. such .port1,.01,1.s -.ot .·the ., .. · . .-.---. .. _ ... . .- .. ~ .-:- .. : ._ .. ·. : .. ·., 

.• • • _:..':/\::._·_.._'.\·:'.<:\.:·_·_:<.:··:·::r~:,/\.~-·:·:~~e.~s/:a:.ri4._·,.::r1nd~r./:~.lic11:··'.~~:~ia1:.-iegu-1aii:i'on~\~~::.':~t~--~--:\:'.t·:-) .. __ :.: ·.-\\i: _ 
_ :'··. :·: ·<:•·:<: ::-_--··;·. __ :_·.,_.-·,:< ._:</::'•.:··: :"_>_ne·cessaryi'-th ·:tnstire:' a···:a'esi'r-ab'le···:·effect·>on;-"- :-·:· .-_..>:- .·:"·- ::•:-.\.:•.<·: .... ' __ :_··: .•·. · 

.- .- . • ..• .-game,-and _-a::,..so •~he .. M.cµ11.pulat1.on_:_ 0£ hunt.~ng --pressure;:_./;j: .... : . .:..:•"·::· ::;,.--:·:-.-... :; ... ·,: .... ', ;; .. 
• • :· ' . ' ' ... ' ..... • ..... ' .• ·: . • • . ' ·.' • .. • ' : . .. · , . . • :·: ·· =:,: . .-··. ··.-:::: ,: .:_·_ : : .• . •• ' . • • 

. The. us·~- ~f such ·:neutra~· t'~rms. ,in the sta~ute ·. ~s ••. '.'desirable 
effect" and "Manipulation", as well as-the rnore-comrn,on-ly used words 
such·as '"regulate", instead .of-words connotating·primary.concern 
only with conservation or preservation, accurately ref~ects ·the• 
scientific or· objectiv.e· nature o"f .• the _regulatory: acti.vities that. 

~ the. commiss_io1i'er.-: must.:hc!-~e •. th_~· :autri_oii.ty, .~o :·c·ariy:•.ouf.'.''if. ·he·. ·is·--1:6 • --. .- : . • . 
. '.:i>e· ··ab1~::.'to .. i~#ac.fe:'.:-.s·µc1f:.~r~·af(.aae_quate-ti .. ;.-.-_·it::.1:i~s.:.~i'o,ig·~:b.~~~:: tlii1_'·:·i?osI~-.:· .. \ .· ._::; 
tion ··o.f··_the nepartnient· ''6f·:in1.and • Fi'si-ieries' -~n·c1.-·_·G~e-:th.a:t··:'~the· :author·ify .. _; .. <: 
to assure selec:tive harvesting of game _species-is essential to ade- • 
quate wildlife manageme'nt. Indeed., in Holbrook Island Sanctu_gy v. 
Brooksville, 161 Me.· 476 (1965)~ a reai estate. tax exemption was de-

. nie:d the sanctuary corporation because its charitable ·purpose., in- . . . . . 
... ::· _/·.·~· _tjlu~i~g_ ,-th:e: .. ~•_pre~~rv:c(t:i..on_ :.~~.:. :Pr_ot~_c.:ti.?.n;. __ ~f-:-.'_.and_··_~he: p~~Y'.~~t:io_ij. · C?-'!= :~.- •: _:_ • ; ; .. 

. ,~-.. ·, > .:· .-~~·ue).:~y f;~ .. _:1r:.i* .. :~ ... wi.l.d_ ._birds_.· ~n~ _.b~asts. •~_:°J:?¥.·· p:c:o~ibi-t~nc.;r·~~~-~~-buntiz.ig ~/ ·:: <.-~·-'. 

:i~~i\,'.'.~ -~~O_li.·~h~/ .. ~:~-~-~~~a~r;· \~~~.{~~:::~:~-~~rf.;·; _h~/1~~\~:~~{n.~.~~t,_-: ~.~6!:}i~{~J~~:.:}!,a,~ i~~±~::::_,:> :_:::: 
,to create 'a game pres~rve o~· at"··mos~ ·-~··J·~~:· .._ , • • • 
management area with. conditions deemed harm-
ful . by the reg:i,onal game biologist of the. • • . 
Fish and Game Department. ***such a pur-
pose may not be called a charitabl~_purpose. 

) If a private. landowner of a state managed -wildlife management 
area or sanctuary could impose the same restrictions ·on hunting by 
posting his land as were involved in the Holbrook Island Sanctuarv 
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.case, ,the·public policy or _purpose for _estal::>lishing such ·areas or 
sanctu·aries would be· substanti~lly· ·underminecL. Given the broad··. 
statutory authority conferred on the Commissioner in§§ 1901.and 
2155, -there is· .little guestion bu"t that -the commissioner is 

.... authorized to permit_ public ·access for.:the·.public purposes re-. ·· . .. . .. 

'":::: _ _-~·_: .":'.i':: • to::carry..· ·out--:--:1:fuch·.o.ther.;'3.ctivities ~- ·.·,:·No·thing.~:in:: the:.i.sta:ttite::'i-,ou1d-"<· ·.: ·· :". ·.:.:·.·; 
.. ···:.:;-\:'::-'.·'.p~e-6lu~~-.-th~ ... ~~e?~is·e\'~l:·Jh~:~:-1:~ria§w~~i)·~·-.·-i?r±;f~:t~/rig1;i'(_·i·Q,-:::~:ic1u~c1~·-;\::::_.-:-' :,.-·.· __ ·,~:~\: 

• ·: ' such persons . (cf. ·cl ark ·v .. ·Coburn; '"108 Me.'·· 26, 28 (1900)".) ~- for· . _.· • .• 
). thei~ exclusion woul_d in no way_ vitia~e the iinplemeritation_ .. of the _ 

•
1 statutory. provisions co_nce~ning m_ariagement areas anq_ sanctuaries· . . :·_ 

' •. 

' we therefore conclude that with the exception ·not~d,'_ supra.,.,., 
. :: .. · • the ·private landowner .. o~- a_ state eE:itablish~~ ··wildlife m~age~ent .'.- · · .... _ 

._' ·:-'" .. • ·,-· ar~a ·pr _sa.D:ct;uary: cann9t·:· post. 6r .. otberii;·s_e_;_·restrict; .' pub~iq ·_:acce.ss ./.\ / >·.: 

•. ·. ·You also ·;sked. whe.ther .clarifi·c~~i~~ .. o.f the r·elevant statutory _ _. • •• 
provisie>ns is de$irable and,· if so., you ask .our assistance in that 
_regard. • we think that;. tlarification_: i~· _most desirable. ·. ·.:- .. 

: : ~-.·; -:.·:·:·. _'..::_ ,:\.Pre~µ~~-~y; ,;.th·e .. ~ pr.6b1:~m. ~o. whi61/:~9u' ~e:e~r.:'_ (~·~ely~:.\>_:r I:a_~d-:--. :,.- :,: 
,_.: .; .• --., -0-\ \:;:.o_~~¢fi··.'wi~11i,~g'_·.to ihay~·::~heir' --~~h:cl_si": ~·ae~iciri.~t:~~-,.:-:'.is ~ ia~ri~~~~~r~~ r~-~~ci"st>,·\ /·'.ti_:\':. 
-•• -~ ~- ;";~_;\'.·,-:.-oi ··ifa:fi'ctu·arii:?s ··;to:-· z-est£:i."ct_ ·.p~p_l_ic. '-;iCc~ss·) .-;.'a:i: i.s~_sf::tiec.~ti_si~\.:tand:ch~ii'ersr :=/:·· : · ::', 

· - - · ····;:,· .. •••• .:::-:- •• ·: .• ,, •. :.;• ·:- :·· . . :··,. :..·· . ·. ·- . -~_:. , ·-~,.: ~·· ... -·,·.:· . ··:"·:-. ·- ;_·_.-·· . · :-' ;'·.:· · ·· ~ ·· ··· - ~-' • .• • "'i.·· ' , · · :.:~7-· . .' "':.'"' .:~-: ··~ ·:··!;·:; · .. :.··· "-···~-·· · 
·.-:.·•·.:-:-.> ·•-do. not··.understand the·-itnport-:of :the·. st.a-f::ut.ory p:t'ov1.·s_ions·-.i~v9~v~'.q-<>··~··· _,-.: 

) 

• • Wildiife· management:,· as. an 'art or science,·· 'i's define_d in-':·§1901, sub- .. •. • .. 
§. 7 ! While that provision is· referred to in § 1901., • sub.:..§ 8, . whi9h • • 
defines wildlife management area., ·neither ,,of _those prov·is_ions refers 
to .§ 2155. If a landowne+ focuses only on §. 1901, • sub.;§ 8., and thus 
al so· sub-§ '7 ~ and is· not· aware· of the impor"t of § 2155, • be· may be 
mislead as to the extent of the commissioner's authority to permit 
public access on his land after it becomes a wildlife manag~ment . 
area. we.therefore.suggest that§ 1901, sub-§ 8., be amerided to 
read as follows: 
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. 8. Wildlife manag ement. area. A : 1wil9life 
man~gement area 1:_is_a,ny t·ract.o~ _:+an~ or,. •. 
body of ·water ·owned· ·or leasea.·· by. the' De-_:·::~-
partment of _Inland F isher_ies and Game for 

Wl&JD...am:..::&W4 N •w•.-:= 

16, 1974 

• ·.: ' . • ' · the purposes·of'wildl:i.fe·management ·as de
fined in _'subsection. 7. or ·created _by ~ Ac.t 

•. :·.,.·.>".::. ..... -. ·. -.-:,·. ··: ._ . of·_the Legislature. _·with. the ... laridowners_ per~_-:• .. :.-:· . . _· .. .- ,- . ·.',·>-: _. .. _ ... 

-- ~::?li7;,;}:/~Jr :%%n :tt:;:;~~1tS~1~?;~;:;:~~t:;~:c1;ts~;~0:~;ij\II;~ttf ;:;':::?~;~r:~;t;U:i\: 
. :--•::~:'".'- \:.: ·.·S1IJ11).a:r;ly i .. ·:th~:-)..ntrociuctor.y~~~lause :under. -§---;2 lO1-:-:sh.oul4 .. J:~.e,, mod.if ied: : .. ... · ·_;':>-::-::-

•• • :~·.:.:: ··:·• -1 • • ·.-•. ; ·,.;:. _: .. . - . ··.··'.·. :No• ~tson<- shal:·t:· ··e~ee~-e.;.;,-e·si--!'~e"'9:elea7··.'. at· ·any .. :·:· ' <: :··. ,. -{ · ~ .:_:-::--_- .. -

.. /;.:'.:/;'_·-:·,_·_,. /::'..? <.; .. ·>?-• ~-'.:·· _·:_;:.."~t{hie/:·~~a~·;. : li~ri~•/;· pux-s·~~~p:~?-99~_.-:-~t-~ ~r·--~rt1- .; __ . :;: \.-./-. _·:_·_ :-:- ---,; <- _-\(_: .. : := __ : 

\ :,;.~-; _· 7·,:> •. '.· ._·: :· ·/:··~·-.( _. .•.• _; _.. • . .-: ... ' :· a~y· _;~·t.~·-'."_a~~$~l~\o:i;. ;:apy.. _g_a~~.:}~;: -~~e-~·: ~ ;i)#,_: + / ~,; <-,"; i·i :- -/:·_:~ ;_:; _---;- · .!:: 
•••• • • • ••• .• ••• '. ' birds., exce":it' ' as the ··commis·siorier .mav other-'.:··.,.·. , ... ·.·:: • -

·-wise direct oursuant to his authority in • 
cha□ters. 301 to 335. and· particularly as . 

·p rovided· in section· 1901.· subsection 8 and ''. 
section 2155,. within the ~ollow~ng d~scribed 

)Ji{f ;i!~f iaffr~i~;;;;;];qi,f ,:~¼i:ii~r:f ikif i:!!~~:~£di;?.(f { 
• • • • as PJ;'0Vided in ··section"s 1901.,-. subsection 7," and s·ect-ion· ·21ss., :*· ·* *·._. 

Section 2154 should be similarly amended to read air ·follows: 

.• ,..::.· ___ .:.' ::_· • .-. ·-·:.':,;_'.:.... .. -·_,:_ •• §_ .• _2;J.~4.:: ci.~~-s~_fi..~at_i~~ ·_ 9£..· ~i·l.<;11}~~-: 1q~nag-~~~nt, .· .. _.;·:_ ·
0

• ... • . ,... . ~--- • . 

-:::;:ti:2:Lf f ~ttf f "i:'/}i::;]iii4~;[ Jlt~{tk;t!f iiilii~l?t2lii'if ('.:):f::.f ;J?:ti 
-:·.., • • .... •• •• • be ciassified: ·as' wildlife::mariagement ·areaif;·:.~ .·,i ·: .: ... " :· .·_ ·' .: · . • 

to be managed· by the commissioner, in ac
cordance with. section 190:1., subsection :7~ .·: .. 
ana· subject· to the commi·ssioner's author:i.1;:y 
under section 2155: 
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Finally, the first sentence .of_ § 2155 should be·. amended· 
ing .' a~_ter. • ,'.'w~-l~life -m~~age~e.nt· ~reas 11 

.. t~~· .. :,fo)._l:-_6:win~: · :-_,:.. _ 

- "as. desc~ibed. in section 1901,' s_ubsection 
,: 8~ and des~gnated .and cl_assified in sec- • • 

by insert-
: .•• '. .' 

_ .. _._ _ . . tion~ • 2154. and 2154-A., * * ~ .. _ .. • .. . .. __ . . ._ . .. _ _ _ _ 
... :>::: .. _·-/;_-_·-_·-<-.::. /:-L:·_> :~ -..:'.-':: <( .:) .. -:/~. :-./. ,:.:.'_::.:".;:/··:\ :'. .. ·:~_: ._::.: .. ·.·: .-'. -~-~::·:</~ _ _'\: ... ··~-. -·· .. :':.\·>~> .::"·:~·-.\ ·:· )-:.)· .. .,- ·_:'.-_:' ;: :: _ _.:-~·.<( >=~r\; 
... ;'..;::.,-:~· .··:.: -~· :· ... - ·:-:- SEfo_tioh:_21S$ ::shou;Ld· ·alsc;f :·be .:amended: by -~dd_ii:)g -~·-new.:·t~.ird·::: __ .·, ;_·_:_ ·-'~_:::·_- _.~:. 

__ • :>//~.: '.._: .. paijgi:apli-,:~~ ·---~_e<).r1sert~d ')i:e~~r::-,-t;h~):i~co~(i. _exi:S.t,ing· p~iagraph ''t~<: ·./:~.::: .. ~~·;}(: 

•- -_-_:?~t: .• •••r:~r~;}Jf }:tt'.!:{J.-'.t/}i~••·t)•;{:1">\:h\{?•\\•\:}if \/':'0 <"2'.'/i 
.>::-·.:-·- .. ,._:. • ,· .. •• ... ··_. •• :.:_. • .:.:>' :'- • -·: .-~~mm1.ss1.onei::. s -·-autho:i:::1. ty ·under• thJ.:.s= ... : •:. ·• -:,._ ... · ::·: .. ':"·:" ··-: ·_ :· 

.. .... -. .. •.·.,;··· . 

) ' .. 
r 
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