
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



This document is from the files of the Office of 

the Maine Attorney General as transferred to 

the Maine State Law and Legislative Reference 

Library on January 19, 2022 



.. 

Lloyd K. Allen. Manager 

Martin L. Wilk, Assistant 

Con~licts of Interests of the Authority 

SYLLABUS: 

october 4, 1974 

Maine Guarantee Authority 

Attorney General 

1. The review by the.Maine Guarantee Authority of a municipal 
revenue bond -propoaal to finance the purc:$aae of property acquired 
by. the Authority through default and foreclosure (pursuant to 10 
M.R.S.A. § 8_06 l doea not involve a conflict of intereat. 

2. It ia not permiasible for the Authority to guarantee (under 
the ■ta·tute1 pertaining to th• former NIM) the mortgage of a plant 
c·onatructecS with community Induati-ial Building funda. The review of 
a municipal revenue bond propoaal to finance municipal • -~ evantual 
private purcha_•~ ot a "Community Induatrial Building" eoliltructed 
pureuan~ to 10 :M.R.S.A. s 671,- §.!!!l• does not ~eoe■nr~ly involve 
a conflict ~f 'interest. • 

PACTS: 

Situation t l: The Authority own• an industrial plant through 
defaul t and f orecloeure ~ndar the guaranteed mortgage <MIBA) program. 
It ia propoaed that a municipality purchase tha foreclosed property 
from the Authority with proceeds of a revenue bond aala. ond~r 
30 M.R.S.A. 55 5325, .!1 aeq. (The Municipal securitiea Approval Act}, 
the Authority muat approve any municipal revenue bond ia■ue. 

Situation #2: The Maine Guarantee Authority has advanced moneya 
fram i ts communit:y Indu■trial Building :runcl C 10 M.R.S .. A. 5 671, at !!SL•, 
P.L. 1973, c. 633,526) to a local 4•velopmant corporation to ciii1truct 
a ttapeculation 11 building to attract industry. -rha Authority holda aa 
■ecurity a first mortgage on th• property. midar the atatute thi1 loan 
muat ba repaid to ·the C1B fund .within 90 day• of occupancy. by an in­
dustrial buyer or tenant, 10 M.R.S.A. s 676. A plan under conaidera~ 
tion i■ . fOJ: the local development corporation to apply to the NGA ior 
a guaranteed mortgage .aa part of financing the -repayment of the c.I.B • .. 
loan. 

QUBSTIOSS AJID ABSWBRS: 

1. Mliy the .Maine Guarantee Authority e• ow.-r of forecloaed 
property it aeaka to aall (unc!er 10 M.R.S.A . . 5 701, et~.), review 
and approve -the municipal revenue bond isaue deaigneTto'!"inanc:e the 
acquiaition of auch property by a municipality or ~ivate party 
(30 M.R.S.A. I 5325 !.1:, aeq.)? Yea. 
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2a. May the Authority,•• mortgagee of property under the CIB 
program ( 10. N.a.s .A. s 671, et ~-) guarantee the commercial mortgage 
of a aubaequent purcha■er under---eie mortgage in■uranc• program .(10 . 
M.R.S.A S 701, ~ .!S• )? Jro. • 

2l>. can -the_ Maine GUaran~ee Authority, a■ • mortgagee of pr~rty 
under the community Induatrial Building program (10 M.R.S.A. S 671, 
~ !.!!i,. l review and · appx;ove a revenue · bond ia■ue propoaal de.igne4 to 
finance the acquisition of such property by a n:ninicipality or private 
party (under 30 11:.a.s.A .. s 5325, - .!E. !!!l• ).? Ye•~ • 

REASOJISs 
' 

l. The cons~lidation-of .three exiating· bo,ara. into .one Authority 
was intended to achieve efflciancy_in the operati~ of . the■e.programa, 
to reduce meml>erahip from a total of 25, too~• boa~d .of nine, and to 
"make more effective the law• relating to tba ·two .·authoritiea and· the 
board.• •• (State~nt of! Pact, L.D •. 2()33,; 1973).. • • 

It ia clear from tha ·•tatuta and lagielativa hiatory that tha 
Lagialature intended no change in exi•ting programs tlu:'~h thi• 
amalga~tion l'q()ve, .but .axpectec! that a new ■tr•amlinec! board VOll~d. 
continue .to make .choices and decieiona ••· apecifie4 by . the poliei•• 
an4 atandarda .- exi■t~n9 in Title 10, <;:hap. 103, .'l'itl• 10. chap. 701, 
and Title 30, chap. 242 • . In light of tha . eon■olidation · ■ta~ute and 
it■ purpo••• there ie no. indication that~• LecJ~•lature intended to 
diminiah the scope of mci•ting opportunitiea for anterpri■• aid thr011gh 
C.OD■olidation. . • 

. While no explicit standard■ or proceduree .ar• proyided by the 
chapter, the Authority(~ MIM) baa . the implicit 4uty· to di■po■• 
of proparty .acquired through fm;-eclo■ure in a . manner .which will benefi~ 
the state accordlng to the polic::i•• of MIia ·1egiala-tion, 10 M.R.s.A. 
s 806. In, thi■ · connection th• Authority would pre-.bly conaic!ar an~:-; 
weigh such f~ctor■ a■ the offered purch!■e p:ice, the defaulted mortgage 
lo■■, futu;e payment• on the defau1 tad mortgage, • ... ,_ :· t;~• extent of 
depletion of the inn.ranee fund anc! jobs which a· aale would create. : 

on the. othar · ban4, the Authority (5J!!!. MI:M) Bitting in raviw .ot 
a revenue. bone! propc,•al ha■ explicit a.tatutory c!utie■ to fulfill. 
criteria for approval requir!I :·. apecifUt, finding• of fact: the project 
must not create a competitiVft advantage to an axi■ting inc!u■try,. 
ac!equate .proviaion must be mac!• to ~•t the increaaec! demand on public 
facilities, there muat be clear economic:: juatification for the reloca­
tion ~fan. exiating project (30 M.R.S.A. S 5328). 
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Since the criteria for each decision are different,. there would 
appear to be no impenetrable barrier· to t~• .NGA ful_lilling the J:'.equire-
~•nta o~ each. • 

:. 2. The community xnduatrial Building program was. intended ~o 
provi4e commu~itie■ soed capital.from a nonlapsing revolving_fund 
administered by MGA, to construct speculation buildings .. · 1.rhe atatuta 
anticipatea tha:t a local development corporation '.Will.diapoae of the 
property to·a·re~dy purchaser or tenant. aepaymant of the CIB loan 
m~.ist be made within 90 daya of occupancy by an industrial firm, 
10 M.a.s·.A. s 676. • 

~,.re the· Authority permitted to iaaue a guarantee on a CIB project, 
the eftect would be to extend the·repayment of the CIB loan beyond the 
atatutory maximum period of 90 ~Y• of _occupancy_ by an industrial firm. 
Indeed,· it would .reduce. the 90 day provi■ion to a nullity. Therefore, 
we conclude .that the legi•lature d_id not intend to pe;r:mit ·MI.BA mortgage 
i.nsu:i:-ance on. CIB projects. • • 

_b. While the statute does not specifically authorize the Authority 
to review and approve a municipal revenue bGn4.issue relating to a ahall· 
·building,,· the construction of which. wae f'inanced under the .CIB. program, 
■uch review and approval would noc necessarily pxeaent a conflict·of·. 
interest. In reviewing the municipal securitiaa revenue bond iaaue the 
Authority is required to maka the fi,;idings e~maratad in 3' M .. R.S.A. 
5 5328 referred to above. ·Thie function doe■ not inyolve · any financial 
commitment~ • 

The Authority's re,ponsibility under the CIB program (after a loan 
has been raade) 1, to secure repay!D8nt. Where a c:rB loan ha11 been repaid 
before·the·reve~u• bond propoaal .ha• bae.n submitted f~ review, there 
would be no poa■ible conflict. Kor, ~•.a legal matter, do we perceive 
any irreconc·11able_· conflict __ f the revenue bond iaaue is deaigned to 
provide the fund.a to repay the CIB l~n, ■inca the criteria for CIB 
aspects of the transaction ~re different from those for the MSAB aspect•~ 

Motwithstanding the foregoing, bond counsel" may find it preferable, 
aa a inatter·of practice, that the Ma refrain from putting it■elf in 
th~ po■ition w•• it is called upon to make the kind of bifurcated 
decisions referred to.above. If tha practic~-could have an adverae 
effect upon the aaleability of the bonds, or·upon bond. counsel'•· 
opinion concerning the bond i■sue, ~• Ha ahould undoubtedly not 
consider such proposals. • 
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P.inally, our opini-on ia de11igned ~o provide ge_neral guiclanc111 only. 
Should apeci~ic prc;-poaal'a be made· which- cail upon .the Authority .to act 
in more than o"''~capacity· (i ••• , ae MIBA and MSAB), we woul_d urge the 
Authority to proceed only upon the spec~fia advice of couneel. 

JaR'l1IB L. WILK 
Aaaiatant· Attorney General 

MLW1mfe 


