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Nonconforming use de$troyed by fire 

.. TUne 20Jl 1974 

conser-,1ation 

Attorney General 

Thia informal opinion is writt~ in reaponae-to a question -which 
has been raised concerning nonconformil'lg uses. specif-ically., the 
question is whether the owner of a nonconforming use may rehuild · 
his camp after it ha.e been d~st.royed by f !re. As· will be dis­
cussed more fully below, unlesa an unc·..)natitutional taking of· 
property were to result, a nonconforming camp which -completely 
bum• may not be rebuilt aa a nonconfoxming·camp. 

Statutes which terminate. a nonconforming uae-tbat baa been des­
troyed by fire (or other cause beyond the control of the owner., 
such as flood or hurricane) bave by the great weigbt. ·of· authority 
been ·upheld aa constitutional. service Oil co. v. Rhodus , SOO P. 
2d 801. -(C-:>lo:raao,· 1972),; Doward v. countv of cook. 18? s. s. 2a 
676 (Illinois, 1963) •. :tn a leading case. •St ;!te ex rel. covenant: 

·Harbor Bible cge· v. §teinke, 96 B. w. 2cl 3561 . 361 (Wi•consin, 
1959) the court ·stated that· . 

. • •. ~(e)vidently courts have considered that 
where a non-confoX'l'lting use b~• ·been carried 
on in a buil~ing which bas been accidentally 
destJ:"Oyed in large measure., it is not ~•aeon-­
able ·to compel the owner tQ c-->nform to zoning 
requirements thereafter. 'l'he investment . in an 
improvement which may not be readily adapi:able 
to a .confo~ing uae has be@ taken away from 
him by the accident and not by the ordinance." 

The court went on to reasonithat 'after the building is destroye<l, 
the land will presumably have the same.value for use in cJnforiuity 
with the.ordinance as otherwise. Further.nore, it. · is in· the public 
interest not to_ aJ.low ti:ie nonconforming use be rebµilt ·. • 

It .must be pointed out., however, tbat ·wbile these statutes and 
ordinances are not unconstitutional per se1 they may be uncon­
stitutional in tbeir application to ·a particular piece·of prop­
erty, where their effect is to take property without due· p~~esa 
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of law. • Eacb ease must, therefo:ra., be examin4d upon · its own facts 
to aeter.n~ it the police power has been exercised ·reasonably. 
See· Pal~~zola v. Citv of ~ulf':X>rt, 5~ so. 2d 611 {Mia•i~eippi, 
1951). • Xi through a ~oning statute an owner of land la deprived 
of the entire us• value o;f hia property, an unc.matitutional t:ak-
ing bas occurr~. \ 

There· is some lack of explicity in the Land Use· Regulation Com:mia-
SlPn statute·on th• iaaue of whether a nonconforming use is termi-
nated when deatroyed by· fire • . '.The second clause of 12 M.n.s.A. § 
695-A.5 exempt:a certain atJ:Ucturea from the permit requirements of 
§ 685-B.l. • 

''Yoax-round and seasonal single family re•i• 
dencea a:ld opera~ing farms in existence and 
use as o'f September 23., 1971, wbile so used~ 
and new accessory buildings or structures or 
'renovation• of eucb building• or etructures 
which are 01" may ·be neces•azy ~ tbe satia-

• f acto.ry and comfortable con-tinua.t·io:n of these 
reaidential and farm usea shall- be exempt from 
the requirement• of secti~n 685-B, eub-section 
1. II 

ttne interpretation that ia properly given to :this section of tha 
statute ia that a nonconforming camp totally destroyed by fire 
must comply with the permit requirement of§ 685-s.l. Thia fol• 
lows .from the rule of const:ruction., set out 'by the· Supreme .Judi- · 
cial court of tbia State, that ia properly used when dealing with . 
provisions _co~ceming nonconforming uses. 

11N0ncon!orming uaea are a thom in the side of 
proper zoning ana should not be perpetuated 
a.."ly longer than necess~y. • .The policy of zon­
ing i• to abolish nonconforming uses~• speedily 
as· justice will permit ••.. Prior decisions 
in this State have recognized tbat effectiv~. 
zoning or;dinances must be enforced with a view 
to future naeds and that P~oviaions which ~~r­
mit nonconforming uses : re - ene:rall.~.r strictlv 
construed •• • . • " (emphaais added) Inhabi­
taFt.l of •':'!own of Windham v. Sora,:p.le ~ 219 A. 2d 
5-48, 552-53 {Maine, 1966). 
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And the Cour~,.in an excellent discussion of this issue, in Gagne 
v. In;i::ibitants of Citv of i~ewiston, 281 A,. 2d 579., 581 (Maine, 
1971), stated in part that, "We have declared that public policy 
demands the strict construction of provisions in a zoning ordi­
nance which concern the c~ntinuation of a nonconforming. use.". 

It is impcrtarit .to note briefly that this interpretation ·is con­
sistent and harmonious with the first ciauae ,of§ 685-A.5 (which 
ia a broad statement permitting nonconformin9 usea, ae is consti­
tutionally required) and with § 685-B. 7 (which imposes· 'further · .. • • 
restrictions. on nonconforming uses after the adoption of perma­
nent standard$ and districts) . see ~,anbro. Inc.· v. J ohnson, l8l 
A. 2d 249, 251 (Maine., 1962) 

DR/emf 
ccz Donaldson ~oons~ Commissioner 

Department of Conservation 

·DAVID ROSEMAN 
Assistant Attorney General 


