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David Roseman, Asslstant Attorney General

Fonconforming use destroyed by fire

This informal opinion is written in response .to a question vhich
has been raised coneerning nonconforming uses. Specifically, the
guestion is whether the owner of a nonconforming use may rebuild
his camp after it has been destroyed by fire. As will be dis-
cussed more fully below, unlesa an unconstitutional taking of
property were to result, a nonconforming camp which completely
burns may not be rebuilt as a nonconforming camp.

Statutes which texrminate a nonconforming use that has bheéen des~
troyed by fire (ox other cause beyond the control of the owner,
such as flood or hurricane) have by the great weight of auwthoxity
been upheld as constitutional. Service 0il co. v. Rhodus, 500 P.
2d 807 .(Colorado, 1972); Boward v. countv of Cook, 187 K. B, 2d
676 (Illinois, 1963). . In a leadinyg case, Ztate ex rel. Covenant

Harbor Bible Camp v. Steinke, 96 N. W. 24 356, 361 (Wisconsin,
1959) the court stated that

¥, .. (e)vidently courts have considered that
where a non-conforming use haz been carried

on in a bnilding which has been accidentally
destroyed in large measure, it is not unreason-
able to compel the owner tq c.nform to zoning
requirements thereafter. The investment in an
improvemant which may not be readily adaptable
to a conforming use has been taken away from
him by the accident and not by the ordinance."

The court went on to reagson that after the building is destroyed,
the land will presumably have the same value for use in donformity
with the ordinance as otherwise. PFurthermore, it is in the public
interest not to allow the nonconforming use be rebuilt.

It must be pointed out, however, that while these statutes and
ordinances ar=s not unconstitutional per se, they may be uncon-
stitutional in thelr application to a particular piece of prop-
erty, where their effect is to take propexty without due process
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of law. BEach case must, therefore, be examined upon its own facts
to determins if the police powar has been exercised reasonably.
S26 Palazzola v. Citv of “ulf-ort, 52 So0. 24 611 (Missiassippi,
1951). 1I2 through a zoning statute an owner of land is deprived
of the entire use valus of hias propexty, an unconstitutional tak-
ing has ocourred,

Thexe is some lack of explicity in the Land Use Regulation Commis-

sion statute on tha igsue of whether a nonconforming use is termi-

nated when destroyed by fire, The second clause of 12 M.R.8.A. §

gssaa.s exempta certain structures from the permit requirements of
685-8.1.

*vear-round and geasonal single family resi-
dencea and operating farms in existence and
use as of feptenmbexr 23, 1971, while =0 used,
and new accessory buildings or structures or
renovations of such buildings or structures -
which are ox may be necessary to the satia-
factory and comfortable continuation of these
rasidential and farm uses shall be exempt from
the requixements of section 685-3, sub-section
1.“

The intexpretation that is properly given to this gection of the
statute is that a nonconforming camp totally destroyed by fire
must comply with the permit reguirement of § 685~B.1. This fol-
lows from the rule of construction, set out by the Supreme Judi-
cial Court of this State, that is properly used when dealing with
provisions concerning nonconforming uses.

“Nonconlorming uses are a thorn in the side of
propar zoning and should not be perpatuated
any longer than necessary. .The policy of zon-
ing is to abolish nonconforming uses aa speedily
as justice will permit. . . . Prior decisions
in this State have rxecognized that effective.
zoning oxdinances must be enforced with a view
to future needs and that crovisions which oar-
mit nonconforming wses :re —=nerally strictlv
construed . «» » " (emphasis added) JXInhabie
tant: of “own of Windham v. Scrajue, 219 A, 24
548, 552-53 {(Maine, 1266).
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And the Court, in an excellent discussion of this issue, in Gagne
v. Inhabitants of Citv of lLewiston, 281 A, 2d 579, 5381 (Maine,
1971), stated in part that, "We have declared that public policy
demands the strict construction of provisions in a zoning ordi-
nance which concern the continuation of a nonconforming use.”.

It is important to note briefly that this interpretation is con-
sistent and harmonious with the first clause of § 685-A.5 (which
is a broad statement permitting nonconforming uses, as 1ls consti-
tutionally required) and with § 683-B.7 (which imposes further’
restrictions on nonconforming usss after the adoption of perma-
nent standards and districts). 8ee jlanbro, Inc. v. Johnson, 181
A. 24 249, 251 (Maine, 1962) : :

‘DAVID ROSEMAN
Assigtant Attorney General

DR/cmE
cct Donaldson Koons, Commissioner
Department of Conservation
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