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I J\;Ule . ll, ·1974 

,,.nneth M. curti:, Governor Executive 
I 

,Jon A. Lun~/:Attorney General Attorney Gene·ral 

A·pplication of l?.L • . 91 ·606 ·to property owned .by Local Development . 
. :- corpora·tion· orgqnized • under·. 13 • M.R.S.A. ·ch~ 81 . 

. • • ... • '. ! . • • ,, ' • 

·_;-;:~,-~-~.-· - .. ·.-::· .. -. -~ - .·.r:·;:-.-:· .---<- ·: :.·.·~ - ... :. ·~ .~-:·'.:~ _:_ ._ .. ~ .. \ _.-.. :.. _·. •. • .... . -·:· 
"·.:-.: .. ·· On. May,· 3, . 1974~· in- -bigh..:.water · conditions·.,· the Kennebec Dam at . 

A~gS~~~_.~uff~r~~ -·a --~jor }:>i~cli;_/i:in ·y~_u.t'.·, ·!11eh'.2.9.~.an9um ·_of~ .. May ,J.4,'._::°1'9_7~;·· 
you) ask'-.;seve'ral·i .. questions ·: concerning·,eligi.bility •:·of: the-.-owner of ·• tne ·.: ::, 
da·ni;~for.) t~d~,#~1'<_disaste.r?:iissistance ·: unde.r.'1P.L·~·:: 91-606, ::ih view' ,of ; th·e ·: _.: •. 

>'· •,. . . . .. :···•.. · ,. . .• . ·•. . • . ,• ' i .: •• · ~ -·:' i,. .• • - -- ~ . • :::.. • . ·, •i ...... 

.. . fac~_-' that·.-·•.the · owner.: .. ~s.- --the _.·Aug~s-~a.. -Dev~loP.l'ent C?rpora.~~on,· 'a ._pri~a.~e_; _· ., , 
. ·.i: · : • • : .. ·~ ·.: no.n~s tock;: c.o'r:por~ tign·;: .,'.:Q_.rgariize~. : ~de·.i;' "i. "13.:: j-1 .R ~ ff~)f~ •. _<;:1\~\ )3f~ :,_:--:·T.tia t i _:}_;~'_\_ _: •• ,· 
• • • • I' " , ' /o • • ,_• • - ... I . ( I ', ' • • • •I', "" • 1•' •• ' • • " • ,. I\ • • • • • • • • _, ,r .. ' ' I • • 

· .. ' '·:, .. > j ... ce~p_9~a:\~:?~/ ~~14~i~.~-!,~~~< ~Y:;. Y:ir_te~:.~~-f ;'., ~:'9?~,~:7Cl~~~:r, ~~-~~ <,.'da ~e.d,' F.e_bru~rr :> 
~--.-- ·:· • :-:.:· .. ": .- __ 9.,.-·~1973~·;;£.rom·:. the .Maine ,.;.Industr·.1.al:,\Bu1ld1ng '.Authority··· ·cnow ·the-:• Maine:;. •· .. _.,-: 
•.• :.\~·\\ __ •·. • .. ··oua:i::~Jit~e':Au~iihri:'ty)\:;u~j•ec.t./~~/i \·~0.x:1:9lcj~:=,.i;e,ia·l~i>i, ·nepo)i'.;Lto~'ii -~.r~t_-:'._:.·: ."'\ 

4 •• \I.•. , •• ,.'_."'.t • . ._ .. .' f' •; ..,, •.. ;· .. ':'"; ... ,'·"l: •· • .. , . '•·.o ~- ., •.· • · • • :;. •· ◄,.,•·, :·,' \:'' t· , · . . .-·,, "', •• _,. • r' ~ • . • • • ·~•• ·# • 

. • ~:: .. :,.·:::.~, Company .and:·;gua.r~n~eed .. by_·.-said A,uthOJ:·i'ty2.~.: ·Further-., • .. the·-'A.ug_usta, !.•.: .'-: · ··;.-. .:-; 
'"'- :~ . ,: ..•..•• ::-...- • . . . • •: :·.··· .... • _\. ,,~t.,,. ·, . ·~ . • ·· . ,.·" · · , ,' .t ·, ., ..... ... ' •. · -· • • • . ... •• '· • • .. •• · -· ~ .. -·.. ·: 

(; .. •. '.= ·.· _'Developnent:. '(!orpo.t:~•tion:.ha~-.';,leased: ·the .. ·.<iam:' ·~o.··:134w,ards· 0Mfg·-~ ,·co. :'.Inc.;_:1:,·: .. .-:-·.1'•:'·· 
-: ~ ... •. ·-;. ·.-.· ·, .. _ ........ ··.,. ~-- .. -- .. :. ·. •· · .. •. ~ . '. .. • . . ••. ,. ' , '.,."•. ", • . . ~ . . ~:.- •, . \ ' .... -~ ... ' .... , , ,• . . 

·- .-~.--· ... ,·· •;:' ' ·a _··. busiri~s·s .·.-:corporat;:lon· .. organized ~ilnder···the,rgeneral>corporation, laws-· ... ~ .· ·> . 

• • !;,I ::: ..• ••_,. <if ;.1t·~ttt{•:{/\} ·;·t i;}:i::t:it}::\•)•:~·•·•)\c-,~·-?'•;t(i(••{l;• \?;\_.(·: 
·.:·•:··.: .. :, .: .. , . .-,,-.;: ··.~· > Bei:)re·.:·responding_:: .to· ·your··~sev~ral qLJest;ions.; ... it· .'should·-·be-· .:f i rst:./ -~, 

.,- I•''• ••• ,: , .•,,•,, I •., • .", • ~ ,. , ' , ... •:'•.-: ,f ••.,.'i.' _ 'o• , .... • . , _,. . ,,.,.• , ,I . • ,• - , , • ~. •-••,•. ••• •; • . , . :."., , ~, •,• ,-,i• ' . ,'~•.-•~ 0 ~ , ,.••• 

-·~ ···:·' • ... ··::·. ·noted.::.that '~they ,.ask ··for/ an/ interpretation ·ofi,£edera·:t• •'lal'i;-whicbi ··in-::•:., _•.,.,:- ·,·. 
~ . • • ... ' ,,: . • • ., ' , . • ' ' • ,, .' .... , i ••. '. . .. . ..... ·" • .,.. . . • . '· .. i- .. . . . ,· . ·~ : . t • ... ,. • • ... . • • • .. • . t \ 

··< .. :(> .- ', the firs't,··analysis'~ '•·. ts!.··fo.i "' the federal' ·a~th6ri£ies:, to.·:determine·. -- '<:~ <; ·- ··=.:: .. ;-
• • ' •• ••• ... ••• .. • ~- •• • ,. ,. • ' ' •• • ·- ..11~ • ., • • ·.·•-· ~ · .~ ~ .,. ..... . .. ,· • •• ;. i ... , -; . • .. ' ·.•• · · 

1
--.' {:,- .... ·:. ~t:~'.ver_··~9~~nt_·i:t_··miip~~-·'.~·s : t~.- ~h~th~r·'..tlle'.: .. ,~e~~q<.~am;: q;ua1i··fies· \;·:.<,.<':-: 

• ·;. ·. _: as , a:': ~•publ:ic ·. f~ci_lity••-::_,::uri~er 'P;.t~·- 91-606;··.·sec. : 252~/: is · t~erefor~ not -,.. 
• ••• • give·ii.•_as ·a : forroal ,-'opin.ion, . ."~ut .only to ··aavise ·.·yo,.i'·1nfoimally of •• my · .. •. 

view·:;of ._,_ thff;matter·~.c··· .. ·.:-·.':.' ·.:.:··.-:'_. ••• _.,: ·• -~- ,·_. • ••• , ::··· .• -.:-<: :, :/·' -.. • .•. : • ·· •. · · ·=~ 
. . ~ ,, . . .. . . .. • •' • . . ' .• ' ; . ' :_. ; : . ... :· . .' 

•'• .. • .. •• : .. :,{J;'.::::~~\1~:-;ii:;~"t, ... qu~~ti6·~-·.i~/ : -.~D~~~ :i:~i ~ -~-d~~\ i~~-i~f~~-- ~s·:;~::,·puoii~C-·i.:: . .-\.'_. .. 
•• ,.... facii'ity purstiant· to'' ~ectioil:·252· cit''. P :-L •. :.·:91.:.606· l;>y v 'lrtU:e~:6£ titl~ .. ·:-°· • . 

. in·· the Augusta:.,oevel.opment_'.'" Co.rpora·tiori?" '., My· answe·r"°·•·i~·- no~ .'-section •· 
._,.:. 2_ 52_ (~) :. <>,£:.' ~he .i-;~;~~ence. -:,1~~-;':~.~t:~~r i~_es . _the: ,:,~~·e, id~_1:,·_::to: \~ke :\ corit;f_i •·< • .. .. · 
',• ·outionif to· s~te:.:c,r<l;ocal/·governmerits.:, to·· repal~, restore·/ reqonstruct··' : 

or .r~place) p°u'i?li _c ·: ~~·cili't;i.es··-.•belonging· ·"to . such .. $·tate ··cfod ·' .. loca.';t: ·gove:rn- '_ 
in~nt,= '.·~nd· section .? 52 _{c)_: __ de~ines': '_'public •'f'acili°ty: 11 - . .. •As.swning' the· ;. _ .. •:,.:'·:.:, • • 
dam . tq be ·a .. pub1=ic· .-facilityjmder.·section 252 (c) , ·, _it must·~ in,-:-~rder • 
to· qual.ify··"for. f~dera l c;ont.ributions ·under ·sect:i.oii 252 (a), .be a ., _. 
facil:ity belonging t·o····the ·sta.te · or" to a focal .government; not ·to. a . 
private cor_l)Ol:atio~, al.lleit a non-J?rofit co.cpoj;ation. • • •• "'· · :- -... 

~ • • • ;_ •, ~":._. •I . • •. • • 

Your second ·questioniis, "Does the·dam qu~lify as a public:·, 
°£ac:ility: .. pursuant· to .section 252 of . P.L~ :·91..;606 by virtue .:of con.::. 
tingent l1ab i lity in'· the . Maine Guax:-a ntee. AuthorityM the statutory 
successor to the Mai~e Indus t ria l B11il_ding Authori~y?" Again my 
answer is· no. 
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Although _th~ ~aine Guarantee ~u9.l1ority wo~l~mo~t-certai~ly 
.be considered :by federal · au~horities to be an en~ity . o~ st~te. 
government. the . nat'ure· 'of its security _interest in the dam is • 
not such that th~ dam would be deeme4 to presently belong ·to 
the Authority within the ~ea,ning _oi;. ~~otion. 252-(a~. -.-:1-.·. < • .. _ .. .. .. 

• • ,(~ .. • ~ •• I ,., • • ,• • ',; I • • •• :. ' ' ~• • ~ I \ • - • ,,_ ' • 

• AlthoQ.gh_,, under iQ ... M.~.s ;A_. ··s .J~06, the. .. Author:i:ty may 'ha~e:: 
' , ••• ~ • • • • • • • . .. • • : . •._: • •• • .. • - ... 4 \ • • ' • . 

receivea·' 1:1n· .... aa~ignrlient ·of Deposltors '!\rust ' s mortgage as. a ·pa.rt 
of the insurance. ag;r~emel)t •.. ,i.~ ,~Y ta;k~. t _itle,_. bY:·· foreql~sur~ : only'· :/ 
when the insur~d-_loan· 'is_ clearly in· default, and sue~ acquisi~i~n 
is deemed necessa.ry to _s~_feguai::d ·the .. ,M<µ"tg~ge .. , Jn~ur~r.ice :Fwld • .- .Until 

., • • • •• " l • • ' . ' ' • • ~ , • I ' •• •• • • 

t;he Authority···,does -take title by .foreclosure or other conveyai)c:e, 
• it has only a .. conditio~~1 ·· interest :1n the dam,' .~hie}) ·1s:'not .a · · 

.•. . . . . I . , , . . . . . . , . ,. . . 
p.reset.\t -property · interest. • ..... 

• , • . ~. ," .•, .... :.~ .. •. • .. , , , _z,. • .• ·,· •.• . ·• : '. :. 
\ ' .. ·•. --·-~ - !'•· · ·t· ~ ,,..a. · ··• ..• •·, .... • .• ·.---· ; ·,·,.··,·:· : i ;• 1,., . :- ; .-.. .- • • • • .. :> 

.• • In ··the ···1·nstrument :oy ·which ~he ~uthority ".onveyed the .dam 
. to Augusta Iieveloprnent .corporation,. appear.e . th,,e condition -that · as 
long a·s · the~·e ·'.ex!sts a ·mortgage ·covering the premises, the co~ - . 
poration shall not . encumber Q+ transfer .its interest~-~ exc;ept· by 

. '• • . . : • •• • l .: ,, • 

a certain mortgage deed of even .date to Depositors Trust an~ by .· 
a certain lease of even date to ·Edwards. If. such· uovenent is: • :. -::, 
~reached·, 'the _prem:i.s~s ' shaii 'revert • to· th~ Autho~·ity ... The possi
bility of such a .reversi'on is not a. sil,fficient intere$t. to .. · .. .-·: . .-. 
·qualify the _da~ ._as be~onging to · the State. • • • 

• ' , • .. .,; . · ·) ... • • • • • ••• ~ 0 . .. ~ - .' • .: ' • ,; ~. :-\·_ ·,~-- ~ · ; :: • ·:· ·.~· .i···· : :'( 16' • ' 

· Your last·· q1.1estion· is whether, by any reaso~a:Ole construction 
of .Maine statutory __ an~ cas~ law., the p.am can .be con~trued .as·. a pUblic 
facility p11rsuant to ·section' 252 : o·f P-L~ . 91.:..606.. This question . is. not 
to be resolved by .Maine law .... Howaver, I knoW of· no Maine la~. under 
which the Kennebec dam could be construed. as a pu.olic facility 
.belongin';J to the ei;ate or local. government. 

JAL/mi. 

- ' .. J. 


