
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



This document is from the files of the Office of 

the Maine Attorney General as transferred to 

the Maine State Law and Legislative Reference 

Library on January 19, 2022 



. . ' 

Rocerta:M. Weil, commissioner 
,. 

Martin L. Wilk, Ass't At~y. General 

May 6, 1974:· 

Bueines_e Regulationi. 

Attorney General 
... 

·Ma~ne consumer cre~it code, S 103, Administration •. 

This wi.ll respond to. ·your inquiry elated April s, • 1974 concern·ing 
• the constitutionality of. §103,. Adminie,trat-ion,- of the Main'? 'con;_:. 
sumer Credit _Ce>ae; .w~ich pr:ov ides: • 

•so person shall be ·eligible· tor said office (super
.intendant of. ·conaumai' Protaction}.: unles·a· he shall 
ha,ve been. a .-re~ident of the State ·of. M~ine for at 
iea-t·.,-two y~ars._11 

' ' ' ' ' • ·:·: .. _:: ., ' • 
'' .. . 

• ' . .'. ~. : . ' 

. ,·: ., 

... ' ,. .· ,, 
i'O.r: reason, ·whicb follow,· it ie ou.r: opin~on that the. provision:. \ ·. . ' ., : ' 

. shou·ld be ·reg~ded ~•. being; ~onstitut~~~~~-• •. • . .. • • • • •.• ._ -··_:- ... >_: . .-_.· .:·':, 

The law is well sett.led that acta of th~·· •• i: .. gi~-lature, are -entiti~a'::: 
. to • a strc:>ng' presumption ·of constitutionality, state V. Kar;mil Me;""'.: '·> •• : _.'.· :_._ 

chandising corp~, ·-158· ....... 4S0, .186. A 2d<}S2, crognett v • City ]of · ... <: . . : .. ;/· 
POrtland ,-' 150 Ma. 217-~ 107 A -2d 84~. . we. ·cannot regard this p:r:e- .- ·: · -;.-: 
sumption any 'more lightly.· tli'an the court, _anc.i are· all the··mora, :: .... ·: ' .. :-:_: •. : 

· · cPna_trainea _'by -'i.t in· the aba1ence. 0:f a·· ,;i-cific .fac~ual . contex~. ·.>·· ': : .. ·. · ·.:: ·, 
u·nd~r whic:~ .the ·validity of the statute· .may be analysed ~d • _· .. • :_:.: . ·_.· _·.' 
teated ... • • .' ..... ~-.,· .. ':::· · ·.-.-'.. ,_ ·,• ·_:- ;_,_·.,_., .. 

• '. • \ ; :,, • :- ~ \ ' • I•• I t • • • I •' 0 ,' ' ).j • \• • • : ~., • 
. . . . .~. :.":. :·~ .... J :. . . • .• ' '. : . . .. ,'~• ~- ,:··, 

' ··While no court has h.acl an ·occasion to :·address·- it~e.lf. to. the ·pre;.._._:: .. ·:·_.:•·_ .-:_: 
~~•• question whether there is any . c~nsti.tu~ional ,infirmity, t? ·a . :_ ·: . :·.;-
two-year duration~l reaiaenc:y requirement for ·Qnclass'if ied aP"." :. . • . . __ :: 
poi~tive _·at~te officer~., or ~loyees,· ·tlie'··weigh:t. _of. authority~ · •. . . ": ·_:-_'. .... 
at tbi~. juncture, appears to be that' such a.' durat~onal I residency ••• 

. ~quirement ··is- permissible.· . A brief revie:w- of tile leading ·cases, • • ••• 
which hav•f·considered. restri·ct.ive resi~enc:y laws. follows. . • ·. _._.\°: 

In- the landmark· case of ah~eiro v. Thompson, 394·u·. ·s. 618 (1969) .. . · <: >i· .. ) 
. . • . . • . . . • , ,· I 

the:Un~tecr Sta~ea supr_. court· stru~k-down a (?ne-year.residency·. ·•,.'::: -).' 
requirement as ·a. precondition. to receipt .~f. welfa:;e assistance._· ... ·. • _·_·.:· • ·: 

• • I • • • • o• •• 

. f • . : • . • • • • • • ... • • .. : • ~ • ;· .' ·' . ; : 

zn Dunn-'v. Blumstein, -405 u-•. s. 330 ·(~97_2). the_ Sppreme Co.urt in·-· • • •. .' .... ·:.: 
• validated durational ·residency ·requiremenis • as a. pterequisi te tQ. :: :.·: · '. , • ::::•.: 

voting in .state and- loca:l elections,. • .; ,-__ • ') 
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Roberta M. Weil May, 6, 1974 

Other courts have ruled that durational· res_iclency requi1;ements for' 
candidacy for pub~ic office constitute .a denial of equal protec
tion.· see zeilenga v. Jelson. 4 cal. 3d 716, -484 p!' 2d 578 (197l) 
_(five-yt1a_~ ·res~deiicy 'z;equ~ramant for c~dida~es _for '?ounty· super
visor); Cmg9;:1 v • ae1=1,on, 4 Cal. 3a 714, 484 P• 2d 577 ('1971) ,· 

•• (three-year residency requirement for city council· candidates);. 
Qolap9ttski v, Raicgb,· 330 1'. supp. 742 (B.1 D .. Mich., 197.l) (three
year residency requiJ;'8ment for ~~~) "· see also, suqarmmi ·y. 
poug9ll, ·413 u. s. 634 (1973) (retitrictive provisi~. barring · . 
aliens.from holding permanent positions in competitive class·of 
state civil service) . · · ' .- . . 

. . 
-Xii. both §!uipiro .~a gunn, tl1e court· :r:,asonec;t that the· residency . : • · . 
·reciuir~ts there ini issue touched upon "the ,funaamen~al.. right .. _: . • ·: ' .. 
of. inte1:stat4!1 movement" and that the state could show no compe1-l-: .• .. ·:- . 

.. ling interest in ·the restrictive 9l•seific:ation~ While unQer .. • •., • 
traditi.on•1· 'equal protection st~aarda• ·.a classification is. eon..,··.,·-:> 
stitution'al if it: bears a rational re'latiQnshif "to the ol:d,cta. Q_f • ·:.:·_: 

the .clasaific:ation (see a. g .. N9G9b'ap v. MHX1!£!q, • .,366 tr~ S •. 420 _:. ~ ·.~ . 
• (1961)' •. ·~en. the classification affects· .. • "fund~ment~l int~nat",.· .• .... 
the courts apply a ·mo~ et:cingent: ·standardi .tho cl~ssifieation. ;. ::.- · 
is inva1·1a unl•se ·.it oan be demonstrated ·that the law i1 "neces~ : .. 
s·•~· t!) promote a compelling governmental -intorest·. ". sha.:ei[o v ~ :_· 
:J'hompson, 394 v. 's, 618, ·634 ·(1969) •. •. ;'::. • .... · . .,,· : .: . ,· · .• _: . · ·., 

• • ' ' • t . ' • '. . " ..•. 

• Whether· a coi.i.rt." ~~aidering , the statute in . ques'ti~n· would apply •. • :: · .i·, ·:·: ·: ·.<: 
. ~• "rat~on.al bea:is ".'· teat or the ".c~lling, at~te ·1nterest;·" . .- .. .. • ... _'. .• : ;::·-·: .;.: 
·1st~ard·.is difficult to determine •. · suffice it· to say that ·. 1 .. ·.-. :_ >-:<· • 
whicheve:r:· standard is applicable, there· ;Ls· a -,1gn_if1aant di'f-· • • .'..{ 
ferenca between being d•nied welfare benefits· or the right to· ·:: 
v~te, 0ri the one hand~ and ~eing_ deriiied ·an opportunity to be· im-. , .• 
'•diately ·conaidered for one appointiv:e atate ··office or .employ-.· 
ment, on ·the othe:r: hanc!I. • 

' . 
. . . 

iotwiths_t_anaing the foregoing, the supreme court bas, in atleast 
one c:~s•, refex-%ed ·obliquely· to· a '' right to '610:r:k", Utiux v, Biic]i, ·,. 
2~9 ·u.· s~ 33 (1915), (the pz:evailing view. is that _the constitution-· 
affords no such· right, see "Residency aequiremente for .Municipal· / •. 
Bmployeos: Denial of iJ.·Right ~o Commute?" '7 univ~ of r::an ~rancisco· 
L1 Rev. sos. S:i?4). and_ in at least ·on,a other case _the supreme cou;tt, 
bas recognized •ta federal- conetitutio~al right to be considered .fr,r • .. 
• public service ·without the burden· of invidi~sly cUsc_riminatin9 ·dis~_: :· 
-qu,lifications • .,. j'UJ:ner v,. Fouche, 396 -U~ s. 346, 362~63 · (1970) .. • 

' . : . • •.• • · •. • j:•~o•· ·,C'.I r1 •. ·: 
,··, ': • ;1 • • ,I : • ' f ' ~-,.·'ti I ,rf.~: •• • 
!/} ~~•• u f o'jtl •• o ' ' ' ~• 1 I • •. • ~ j ~ 4 i• i.• ,..-. i ,1 : ,t ~ J, n• ~ -.~: ·., . . ~ . . :· · ,· •· .. I 1 • t; ( . = • n ~-·\ . .·1 

i}·tr" 1~\1~ ~Jtu·Jl.;·-~LL ~1u ~~ 1 
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. These c.a~,a---did n~t involve durati()nal :residency requirements ·but 
would . undoubtedly · be ~lied upQri by any?ne a'ttac:king .the statute 
under diacusaion. • • • 

We sho~ld .further point o~t, parenthetically, . that wo a,;e troupled 
·by th~ fact that . the . -~esi<ienc;y requi;-ement set for.t}:l in § . 103 of. 
the .consumer.credit Coqe d0$s not apply Q_lliversally to all state 
officers. or employees· holding·. com.paral>le p()aitiona,: or even to tho 
other. 8¥reau ·suPf!'rµl~~ndents ·of the s~vfu:at· .Bureaus- of · the Depa~
•nt · of Busineea · Regulati~n.· Tllis .. peculiarity would, · on .the sur-. · 
face,· •PPo•r to· raise some ·additic;ma·1· queation about the legi~imacy 
of,: th~ classification unQt;a~ traditional equal protection _standards. 

• • • • • I •• • 

we. truat ·the ,foregoing infQrmal opinion ~ill be of 'assi•tance to 
you .• • If you have any f1:1rt~er ·queati•onsi. plea.10. lot ·µ•· 'know. .. ., . ". . ' . . . . 

MLW/omf 

MARTIS L. WILK 
Aesiatant .' Attol,."J1ay ·oenaral 


