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Karch 6, 1974 

state Planning Mfice 

Attorney General 

Ccaprehensive Plan Preparation and Shorelanda ~ing Act 

P-Jirii!BPI I 

• Preparation of a comprehensive• plan by a municipality •• 
required by 12 N,R.S .A. s 4811, eti::;·, need not be done by any 
paZ'.ticular governmental agency aa •• tha substantive element• 
aet forth in 3011.a.s.A. I 4961 axe contained in such canprehenaive 
plan. 

P.AC'rSa 

~OIP'ftlJnitiea t.hrmghout the State have adopted a variety of 
: tec~iquea for preparation of canprebenaive plana under I 4812 (2) (A) 
of tbe Mandatory Shorelanda Zoning Act. Usually auch plan ia pre­
pued by a planning board created by a mmicipal _ordinance. In 
a011e .towns where no planning board has 'been created by ordinance, 
~e minictpal officer■ or special comitteea-appointec1 lily the 
municipal officere are preparing the comprehensive plan. In 
one particular c,.,....,n,ity the p1anning board 1a WUlble or 
wawill:lng· to prepare a comprehensive plan for the ahoreland area. 
ID that calie, the Conservation eomaiaaion of the nmnicipality 
i• preparing a comprebenaift plan for presentation to the planning 
board. 

AP!S'l'IOII r 

Can a compre.benaive plaD aufficient to satisfy the require­
ment• of 12 11.R.S.A. S 4812 (2) CA) . be prepared by an agency of 
llltlfticipal government otbex than a planning board created pursuant 
to an orclinance of the 1mnicipality? 

AITSWBR: 

Y••• 

WSOIIIIIG1 

section 4812(2)(B) require■ .that pi-ior to July 1, 1974,· all 
municipalitJs■ zone the ehoreland are•• within such mnicipality. 
A• a prerequisite to such zoning, section 4812:(2) (A) xequirea that 
a comprehensive plan be prepared which ia •adequate- to cc.ply with 
the requizementa of Title 30, section 4961 and thia c~apter. • 
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Title 30, s 4961; in turn requiree that a comprehensive. plan.be 
prepared l,y • a municipal "planning board agency or. off.ice. • on 
firat hluah, therefore. t:ha answer to the queaticm would appear 
to be in the negative. we believe, however, that t.ha etatute• 
ahoul~ not be ■a. atrictly con•~ru•d. A• wa■ earlier etated 1-1. a 
memo an a related eul)jeet (::tnfozmal Opinion of t1'cnl A. LWld to 
you.dated J)eanber 14. 1973), oomplianc• with 1·,112 doe■ aot 
.nqul#e preparation of a ccmprehena1ve plan for~ entire aan­
~ipality. The :r:at.ionai.e behind th111 opinion wa■ that tbe 
Shonlande zontnv *t did not .t.naorporate all the·requ.lrementa 
of.1·49611:1u., only:ao. amah of tbo•.requinmanta •• ue nece•••Z'J' 
to.fut:fl~l tu "tuiremnta. of abore;land■ saning, i .•• , a compre­
-.uive plan for tba ■AU'llllnda ar••~ -Conai■tentt w11:h that view,. 
we 11elieve that.I 4812C2) ~• conae.rne4.prilklipa1ly witb nb•tan~iv• 
compllanee wilh the Jtljnnlng requh'e•nta of I 4961. It ie le•• 
,.-tut that a ,ar•icular body pnpare tile pi. than that it 
zefleat; . t~ . coui .. s-at;lCIQ• •maoc:iat1u1 in I 4941- and pnvtde • the 
ba•J.■.• !• a. ~landill. ·ISOft~ O&'dinano• for the · munla1pa1~ty. 
l•at,t.oa 4.9$1 •• d&"lil~ced . to ••t61.t.ab a· procedual and planniil9 
,roce•• •• • pNl"eCIUi•ita to aonJ.nt an eatin amanlai,-1.t.ty. we • 
nad t 4812_ -.a• 1nc~ati.ng thou. Jr84Uireaanb only to the extent 
.nece••ry·_ to comply witb and implwnt tha't Nanda~ Shorelanda •• 
ZOftinCJ . Act • • • 

. . 
.- A- mmiclpality will in the firat inat.anae .be governed by lt■ 

own· or4inana••. Xf i~ ha• ••~~liahecS • goveznmental bodf to. pr► 
pue· pl-. .for ~ a01111,nUty•• ·deve.lopmant· (i.e., a plamu.nr bo■J.'d) 

. that;. ,avency w1·11· obviOli■ly be the •1•ncy n•pcn•~l• for pnpar·lng 
'- ·,1ao unde.r I 4812 C2) (I.). J;t: :La. of ~••• peml■■ihle for that 
agency t_o ~taJa a third part:y to •••i•t in 1:he preparation of the 
plu., includillfJ data c:ollection and drafting of the plu clocument.. 
Xnde•ll• .it· i• c:amaon. pnc:•4ura for adlltnietrat~~ aw•naie■ at all 
level■. of -government b, delegate •uah fuac:tion.a to • ■t.aff or 
ccinau.l~ant with· .rio__.ndat·icau to 1N ... 1:o tbe • agenay. Xt ia 
not. neeee■ai-y tba, ~he • •etu11.·l planainr be done 'by· the agency provided 
t:bat. a9enay rev~ewe ana approve■ the WO%k proclllct auhllitted to it. 
So lo,ag •• the agency ex.erai••• the final diaaretianary authority, 
it ha• flllfill•d iu atatutory duties. 

• Aai ·not.Id -2Jova, however, many 111111iaipalltie• have not areated· 
a. •pJ,ann~ 1,oar4~ •• • or any other -aanc:y by whatever na• authoriaed 
to prepa,:e • comp&'ebwlve plan for the aOllllllllity. :rn ■uch a·c••• we 
muat c!et.enine who, :I.~ anyone, can prepare ■uch plan. Prior to 1971 
the -t.erm ~•plaMilqJ boar4• had a taabnica1 ••n1ng. It meant that 
agency eatabli~bed 'by a ninicipa.lU:y in ~ manner preac::ribad by 
Title 30 M.a.s.A. S-495~. In P,L. 1971. o. 455, I 3, tbat provlaion 
waa repealed. While the ter11 "planning board" had a particular 
•aning prior to· the repealer, thereafter it. did not have a 
technical dafln:l.tlon. Lackinf nah definition lind with no 
legialatlve hi■tozy on th.t.■ ·i■■ue we mu■t attempt to con■twe 
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the.meaning of the term •planning board, agency or office" in 
Title 30, S 4961 frail the face of the atat:uta. It ia reaaonab·le to 
con■trua the Legialature•a in~ention in I 4961 when it referred to a 
-"plannin9 board, agency or office"•• not meaning any particular 
adminlatrative body. Rather it appeared to be using language to 
deac:ri'be the agency in terms of its funa~ion. There i■ no indication 
that 'the Legialatun intended to limit the performance of the dutie1 
deac.&11:>ed in I 4961 to any particular agency. A• long •• a plan waa 

• prepared incorporating the ■ub■tantive proviaiona of I 4961, the 
aplrlt of th• lagi■lat.lon wa■ ■ati8f1ec!. Similarly, in •S 4812 (2) (A) 
the Lnaorporation by reference of i 4961 •~•r• to· be limited only 
to the aubatantive provl■ion• of I 4961, which are necessary for 
preparatieft of a ■haBlanda zoning ordinance. ·Other language in 
S 4812 doe• not: refer to a "Plailninv J:loard. 11 wor exaq,le, • 
aaation 4812 (1) only .require■ appointment by municipal off1cera 
of u "appropriate municipal body•• to ·i)#8pare a ahoreland zoning 
ord:Lnanae .ior the nuniclpality. It aeema entirely con■i.atent with 
the apirit c,f the act that auch "body" could prepare a camprehena.l~ 
plan. l'U.Z'tbemm:e, such "body• could con■ :1.at of the nmniclpal 
officer■, fo.r if they can delegate the pow~ to plan,. they can 
al■o exet-ci• auch power: tb•••lvea. What appear• to be ea■antial, 
uberefo~, i• the preparation of a plan and not the creation of a 
particular.governmental 119•nc)P called.a uplanning board." 

In conaluaion, our opinion ia that a comprehenaive plan for the 
abo.relancl area .aa ·defined in 12 M.R .s .A. S _4811 IILl■t 'be prepared prior 
to enactment of a aan:f.ng ordinance for that area. 'l'he 11,an, being • 
•• 111.1ch a procea■ •• a clOeument, muat be prepared by the body aesigned 
that c:tuty under the appropriate municipal ord~anc:a. Abaent such 
ordinance the comprehenaive plan •Y be_ prepared by any govem-
•n1:al agency delegated that taak by tbe uunic:ipal officer■, and 
may be prepared by the municipal officer■ ·theuelvea. The refere_nce 
to "planning board,- agency or office" found .ln 1~961 ia intended to 
be deacr:Lptive of the functions of' naniaipal 90v3r,-.~tal ~ and 
ia not intencled't.o limit performance of thoae functions to it 
particular gQ"'9rnmental body. A aomprehenaive pl~n can he pre-
pared DY tbe nanicipal officer■ or a committee created or 
de lagat:act by t.he nmnic:ipal of:f ictira. similarly• a conservation 
Comm1aaion may prepare• plan for a planning board ••·long aa 
auch plan la ultimately approved by the planning board. • 

JOBlf M. ll. PA'l'BUOII 
A■■l■tant Attorney.General 


