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March 5,. 1974 

Honorable Glenys w. Berry 
House of Representativos 
State Bouse • • 
Augusta, Maine 

. Dear Repre.sen~ative Berry_1 _ 

YOU have asked three questions relating t.o conflict of 
interests.. The fact situation on ·which your q'1est1ons are 
based is as followst 

A man is a . member of the Board of Directors of a School· 
Administrative District. Be does, at times, act as a substitute 
tei:'c~er.. In all probab~lity., ~e may subs~itute· 10 to 12 d~ya . 
during the year. Th~ wife is also a substitute ~eacher ·in the·· 
same District.: ~o infortnation is.given·as· to the number of . • 
substit~te daysp • You have asked three questions on this matter~ 

· ·f. ~; _tpe ~an who· i~>~ ·member of the Board of s~hool . . 
Directors of· the School A4'mintptr~tlve District be a substitute 
teacher in the schools within the Distric~? • • 

. . •. -. ~ .. 
•• The proper answe·r· appears to be that additional legisla- • 

tion is required for ·a posit~ve answer to the question. • -~ccord
ing to the present ~tatus_.of legislation, ·the likely answel:' is 
in the negative.·· • · • . ' · • • ' • 

The statute o~ the ·subject .ts· as follows a 

ttNo member • of th~ l)oard of school directors 
·or spouse shall be employed as a full-t1.me • 
employee in· any public school that corr.es 
within the jurisdict~on oft~ board of 
directors·of which he is a member.n 20 
M.R.S.A. 6 302. • • -

' we base our answer on the case of Lesieur v. Rumford, 113 
Me. 317 (1915). ~ th~t case Dr. Lesieur was one of t hree 
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members· of the .board of health of Rumford. The-board contracted 
, .• f._th I>r~ Lesieur to ·handle a case of smallpox of a local resident. 
' ;: doctor sued for hio services. The court said 1 • 

) 

. "It is well established as a general rule 
that one actini in a fiduciary relation ~o 

'. others is requ red to exercise perfect 
fidelity to his tr:ust~ and the law, to 
·prevent the neglect of such fidelity, an!! 
to guard against any temptation to serve h:Ls 
owri interests to the prejudice of his priricipal~s 
disable~- hµn from making any contract with himself 
binding on his principal. The invalidity of a · 
contract entered into in violation of this rule 
does .not necessarily depend upon whether the • 
.fiduciary •intended to obtain an advantage to 

· hlmself, but · rather upon whether it affords 
him-the· opportuity, and subjects him to the 
temptation, to obtain such a4vantage. -~be 
test . is .not wbether ·harm to the public _welfare 
has ··1n .fact resulte4. from the contract, · but 
whether its tendency is .-that such harm will 
result. • 

"Applying this rule to the contract declared ors", 
arid testing it by .those principles which constitute 
public policy a~ · recognized by the common law,. nnd 
as evidenced by the trend of legislation arid. judicial 
decisions, we are constrainted to hold that · the • • 
contract does· so far. contraveno public policy 
_that it _ought not to be _upheld and enforced 

. tbrough _the a~inistration of the law.a 

Thus. by ~he · c'9mmon law, ·a : me~er .of ·the ~ Board of Directors· of a 
School Administrative .District could not legally be employed ~y .·-
the Board. • 

Your ·second question reads as follows, • "May· the spouse of 
a member of the Board of .Directors of ·a school Administrative 
District be a substitute teacher in the District?• 

.. A spouse of a member of the Board of Directors of .. a School 
Administrative District is not under the .same common law prohibi- -
tion as the member, of· the Board. so, under common law, no conflict_ 
would exist. • The · Legislature has · seen fit to state that a spouse::.. 
may not be _a ."full-time employee.• The Legislature has not 
.treated t~e gues.tion of the -spouse who is a •p".'rt-t_ime employee~ 11 

I 
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You have called to my attention Title 30, § 2251, sub-5 1, 
as amended by Public La\'1s 1973, chapter 445, wbich provide·s tha~ 

1 certain proceedings of· municipal officials are void and actiona))le 
' L"l certain instances. one is _that the vote of any official of· ,·a 

municipality in his official posit-ion in which· he has a direct ·or 
indirect pecuniary interest is void. This provision does not 
apply to -the factual situation which you have presented me.-
Title 30, § 1901, sub-§ 8, defines a 1nunic-ipal official· as . 
•any elected or appointed member of a municipal government." 
A member of the Board of Directors of a school Administrative 
District is not a •member of a municipal government.• Bence, 
this section does not. apply to your factual problem. 

JAL/ec 

.J t,v' i5 

very truly yours, 

JOli A·. LUND 
Attorney General 
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