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:.;, Dear1 I<'fahsr, H.D., c,.,mu,issioner Att: Carl V. 0 1Donnell, Acting Directer, Health 
- •• FacITfffos7'larin0 ft Construction ·service 

From Han-iscm B._ ·v~cl.herilJ.:., Jr. s Assis·~a.n-1:. __ fttorney Gencral,,.i/-1;. • , , _ ~ _ • 
'JTJ/,, l 

St:h ject __ _!ul>!~c Di~ell">SU!'e _ _: ___ Hill-Bu.:-ton _!1•og1 .. arn • 

SYILABUS: 
Lb&Q!IIIII -

Under the Maine Freedom of Access Law., l M.R.S.A. ;~ 401-406, any :nemper 
of the public has a rle-.. ht to im:,pect and to ·n!a.ke. copies of all "public records 11 

in the custody oi' •. the ·Health Fa.cllities Planning and Construct.ion Service." Any 
documerits produe~d by the State Agency or by- its staff' or .records of any documents 
.forwarded by· the .st~te Agency to the .fecjeral. gov~rnmen·~. are p~blic records and must 
be available for inspection by the public. Documents. furr.4shed to the State Agency 
by otl~er.s aod _not made a part of a public J:'.8Cord, as defin-ed above., may be ti'eateq. 
as cotrl':f.dem.ial records. • • • 

FACTS: 

Under Ti"~le VI of t,he Fedel"al Public l-Iealth Ser:vice Act a deEsignated .state 
agencJr is to handle administratiotl. c;,f .·r.ede-~jI. -loa·~- .~nd· gra¢._s-for ·ct;,_nstruction_ ... ,.:· ,.: 
and modenrl.zgtion ot hospitals and- o;~be.:r litedi"oal f~cilitles· ir_i· 'aecprdance · wtth;;::-·= ;:,:>:"~. ·/ • 
a st.ate plan. Pursuant to ·22 M.n;s.A.·1· 1709 _th~-_He'elth_.-F.9:ci+:t~ie.a::·~anning.·.anct""'··· .. 
Constructi~ll Ser.vice was. ~signa.t~d' as .tht:i_. _r~apohsible Sta:t~ lgericy and/ ab. _an • · 
adrilin:i.at_l"~t-i.,ro body ot t,he ·_s1,,ate, is subject. to· the require~nts of the _Maine · . 
-- • - • -· • -. • • - - • ~ e:!I I r.•1 I .... ,. • iJ. 'I f ' I ...J. II • 3 , • T ~ 
fTeectom or Access .i..pw, l. ri • .1t.Q.1i. ts_ts t.i\J.L.-1.41.:JtJ_, -uut:i i,>t:il··t.J.l"£.t::iii.. im:n ... v.1. :wii..1.Cf.,_ .1.1<'W :i:"s..,....s, . 
"every·. cit~ien. of thi~ state. shall, during. the regulai'- b~ineas·. 01:'_~·et.i_n~ l10urs .• 
of all such bodi&s or agencies, and on· the regular ·business preniis-e·s of all such 
boclies o~ ·agencies, 'have _the righ:t to i_Mpect • all ·public records·, ·including_ ·any. 
ndnut·es· o~ meetings: of ·such· bodies or ·agencies· as are required·by ·law, and to 
ll'\Elke ~er.ioranda. ·abstracts· or ph_ot.ogl,"apb.i.<( o·r photostatic copies of the 1-eeords or-
1ninut es so· inspected, except as·· otherw-l;se specifically provided by stat1~te. 11 
1 M.R.S .A. 6. 40'>• • . 

· QUES.TIONS :. 

1. What constitutes a "public· r~cord"? 

2. Is a st~te ·Depa_rt.rnent required to -disclose the contents of its files to 
the general public upon request { on demand)? . . 

3. Js material such as fina.ncial data. supplied by_· a project spon1;3or· con
sidered "public" or 11pri vile8ed" information? 

4. Is a. state Department requ:l.red to provide copies of correspondence qr 
docu.mgn'c.s to the gene:ral public on request? If so; should there not be established 
a rate o.t' so :iuch per page an.cl a· nyst~m for recording fees rer.eiv~d ·and t1,1rrJ.ng 
them in to tho?. st.a.ta Tr.ea.surer? 

1. Th;~ tern "public reeords 11, ~/3 used in the Maine Freedom of Access Law·, 
refers to records which result from Agency actio~. _This includes all records 
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except those which are furnished to the Agency by others an.d which do ·not thex·e-
ai~er leave the agency in the fom of official rorrespondence between the Agencr1 

and th.(~ federal gov6rt~ms~1t. • 

2. Public records murrt be made available for inspection upon :i:•equest. Non
public r~cords need not be made available upon either 1•equeat or demand. 

' ' 

.3. Financi;,i.l data supplied by- a prvje·ct • sponsor is considered p:r.ivileged 
until such, data is incorporated in an Agency report or forwarded to the Federal 
Government as pa.rt of an approved and recommended application. 

4. No. 

R!J.SOfil!: 

The central issue here is the .interpretation of the words 11public recoi-ds" 
in•l .M.R~S.A. § 405. 1961-62 Attorney- General Report:, 82, . .J\"hile recognizir1g t,hat 
the ·dravring ·.of a definite line was diffioultJ .made· a general distinction between 
public and confidential records based upon.w~e~ber the ~eoord ·was made by the 
Stat a Agency i:tselt or w~s provide~ to the'. ~tgency by· other ·peopl<;t ~ • This distinction 
was based on the decla1•ation of policy .f'ound'i:ri. ·the 'first. secti;on of tlle .Freedolii of 
Accast3 Law. Tlle policy of the· law. is. to insure that •11aotions 11• ·arul)1de1iberat.iC!IlS 11 

ot all bodies of the state are open to the public~ . Records .furnished' to state· • •. • :·::· 
bodies by. others. do not; repres~nt "~ctions.11 or 11del1berations 11 of ~he .. stat,e body~ . . . . . 

• In the .pre~ent insta~ce ~ furtb.er refineme~ of the lin!3 between ·publ:i~ an~ • 
privi.legad recor1s· is required since the Health Facilities Planning and Com:itru.ction 
Service functions to. a. large extent ·as ao/interinaaiary ·oetween applicants for" · -· 
federal funds and the ' federal government/.the· State Agericy, being charged: with for
warding materials with approval and, recomme~dationa to· the feq.e~al government.· . .· . . 
RecoI"da of t't)e materials· thus• .forwarded,· even.· if init~ally furnlahe.d. bf o.Q.tsid~ .. ; : • . 
• applicants, become public 1•ecords as a result::·of the :·1'.aeti.on11• ~:t approval. and ·. • • 
forwarding. ·, or •course the vary· ~ame materials are· also avaUat>le ·for· inspection 
by ~he publie at the .. federal level as s·oon a~ they :reach. the ctistody. of )h,rfederal 
agenc.ies.' under th·e Freedom of Inf'o~tion ·Act .:unless ·they happen· to fall.within 

• • one of the exceptions :l.n tha:t Act. : • • 


