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SYLLABUS s

Under the Malne Freedom of Acceas Law, 1 MLR.S.A. 88 L01-406, any member
of the public has a right to inepesct and Yo mzke. coples of all "public records"
in the custody of the Health Facllities Planning and Construction Service. Any
documentts produced by the State Agency or by its staff or records of any documents
forvarded by the State Agency to the federal government are public records and must
be available for inspection by the public, Documemts furnished to the State Agency
by others and not mads a part of a public record, as definred above, may be tieated

as confidential records.

FACTS:

Under Title VI of the Federal Public Health Service Act a designated state
agency is to handle administration of federsZ loatis. and: grauts for construction
and modernizetion of hospitals and otbier medical ficilities in dcecordance with. =i+ !
a state plan., Pursuant to 22 M.R.S:4. § 1709 the Health Faeilities Planning dnd -
Construction Service was designated as the responsivle State Apericy and, ab an
adninistrative hody of the state, is asubject to the requirements of the Maine
Freedom of Accsss Law, 1 M.R.5.hs B8 40L-400, Lle perblient perb. of wiich Law reads,
"every ecitizén of this state shall, during the regilat business or meebing hours.
of all such bodies or agencies, and on the regular business promises of all such
bodies or agencies, have the right to inspect all ‘public records,  includitg awy -
ninutes of meetings of ‘such bodies or agencies as are required by law, and to
make memoranda abstracts or photographic or photostatic copiés of the records or
‘minubes so-inspected, except as otheridse specifically provided by statute. "

1 M.R.S.A. B 405, ' ' h

-QUESTIONS ¢
1. What constitutes a "public record"?

2. Is a State Departuent required to disclose the contents of its files to
the general public upon request {on demandl)? _

3. Is material such as finanelal data.supplied by a project spon's"or"""'ébn-
sidered "publie" or "privileged" information?

k. Is a State Department required to provide copies of correspondence or
documents to the general public on request? If so, should there not be establishsd
a rate of so mwch per page and a system for recording fees received and turning
them in to the State Treasurer?

1. The term "public recerds”, zs wsed in the Maine Freedom of Access Law,
refers to records which result from Agency action. This includes all records
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except those which are furnished to the Agency by others and which do not there-
after leave the sgency in the form of official correspondence between the Agency
ahid the federal governmsiit.

2. Public records must be made available for inspection upon request. Nopbw
public records need not be made available upon either request or demand.

3. Finaﬁci.a.l data supplied by a project sponsor is considersd privileged
until such data is incorporated in an Agency report or forwarded to the Federal
Government as part of an approved and recommended application,

L. No.
RIASONS ¢

The central issue here is the interpretation of the words "public records"
in-1 M.R.S.4. 8§ j05. 196162 Attorney General Report 82, while recognizing that
the drawing of a definite line was dlfficult, made a general distinction between
public and confidential records based upon whether the record was made by thé
State Agency itself or was provided to the Agency by other paople. ' This distinction
wag based on the declaration of policy found'in the Tirst section of the Freedon of
Access Law., The policy of the law. is %o insire that "actions" and “dehbera'hinns"
of 211 bodies of the state are open o the public. Records. furnishsd te stake "¢
bedies by others do not represent "actions" or "deliberations" of the state body.

"In the present mst.ance a furbher refinement of the line betwsen puhlic and
privilegéd records is required since the Haa‘.!fh Freilities Planning and Gotastruction
Service functions to a large extent as an’ 1n1:.ermed1ary between applicants for
federal funds and the federal goverment. the State Agency being charged with for-
wardirtg materials with approval and récommendations to the federal government. i
Records of the materials thus forwarded, even: if initially furnished by outsids®
applicants, become public records as a result.of the "action" of approval and
forwarding. : Of course the very same materials are also dvailable for mspection .
by the public at the federal level as soon as they reach the cust.ody of ‘the federal
_agencies under the Freedom of Infonnation Act unlses they happen to f£all within
" one of the exceptions in that Act. ‘ i



