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., 
January 2, 1974 

~..aine ?-iaritime Academy 

Charles ~-~- ~~i.ouche 1, Ass~~nt • Attomey General 
(l.). Agreemen_t;:;,.~or oper~tl.Oil of Taver.n·.and Restau~ant, 
• (2) • 'St~nt-. Motor Vehicle Parking 

_,-· .=;:_ 'l'hi~f .-.re,>-~t.es, tq· your memo of Pee:ember 18., 1973 concerning the 
oper_.kµf.o.f···.~-:-~wrn--;-e.stau_rant_ ·and mo:to:r vehicle regulation. 

··: . · . You~·: ~t#.-t: -.~e~tJ,on i$. ~nstrued .- to ask whether or not ·.we 
,;iould·.:·appm:,ve_:_·,tne •dra'ft .a~nt as to :i.o:r:m and legality. The 
imswe~ tcf thf!it:::,ine~ti~: i~.- negative. ·The proposed . ."agreement provid~~·- · 
t1hat :.,tba ~*~jot: -will. ·as~ all the risks and obtain all the profits 
.t-~ODi;_:~~,o~t,M:l,~ of . the, tave;nl-re~taur.antar • By letter of· August 

. 2,t, .l?)73'.·l .·:·tj).:::~aptairkJli:enn~.-, the .Attorney General advised the • •.·· 
·-Ac~ ·)tib4tf.\i~-,-~~lcl .,not.-. f,al:Lg,agE!·.· in such a business. . The assumption 
-_of\ai;,.--.:~.;~::·:pmf~ts_woulfl:• seem•i:o constitute the engagement_ in · 
· s_Uq;b :·hlls~tt•~· ·, ::-~~e,- • 1=,he. draft agreement wou1d violate 28 
• -M.R._S•:::~f,'>:_·.t~r•:·i-~i<;b,),,_~~i~.s:: a licensee· £rem assi~~~ any, in-
. tereSft-.-1~1- ·the·::~l.~l'.lS~,.:pri.vilege.. . .· • •. • • • •.•. ··:,,._· .. . ·!.· . .. ' .. ·. . . • ' . ' 

._: .. --~~r·\~~¢0ftttlLq12.e~t4"on .. asktt.•to what ·extent the· Academy ·can. 
regulate. the ;u;ti_e··:o£ mo1!o;i.'. veh~cles •. Section 2 of the Academy char:t~r­
providesi:_ ' • • 

--t.,.,- • . ~-• S&i'd :•·t:u.s~~•- • $~~l- p:a;-oyide. and maintain a· nautical school .• 
. . for the.:d~txuction: of students in the .science and practice of 

navig~~o~. ~- in: .':eractical seamanship, steam, diesel. and • • • · 
e·~~tr)J::,q.a,i:'.:$119'.i:neet-ing., rad~ and radio communication,· anA of 

·.,, • .-ttbi.p\'~n. "ehip ~s:truct.ion and ship a_nd boat design, 
-P.;r~V--:•;~ook~; sta1:.io~ei:y,. apparatus ·and other supplies and· 

,) 

-:// :eg~~--;~eie4e4 .i.n wo~· thereot.. The board may appoint ar.d. 
;r~~-:-'~~:si~ in_s~ruc:to:rs • ancl other employees, ·determine -. 
thej~f.:~~tion, fbc:. ·the tE.rms upon which students shall be- . 
:rece~v4~~t'~Mid.-'··;ins~cted th~rein and· discharged therefrom;.· and • 

_.··m~e-:·-a1;: :~~~on~ .. convenient or ·necessary· for the :management 
. • .-~of· __ ~sa.:td/.sQh'!)Ql; _and-,Ji;l~ovide £:t:om time to· time for actual .. ~ea 

· ·. ex~,i~ (fot< .its students. 11 

' •. ,:~ . . 

. The., '<2'~j;,t~- ·quesitio.n • is whether or. not the proposed regulations 
·are·-au~;.t~;./1>y:· thie.-.l~is1ative grant of power to 11make· all re-
9',lla-t;lo• --~.,_~t or· n~~ssary fQr. the· management of said school. ~1 

Si-nee-:. ~:J1.a.-.·:_.:~t'· been • presented a copy of the proposed regu1ations 
nor. ... a.-·~t~~i·-of. the re~sons for-end purposes of each of the re-­
gul~tioijsi\,i/,·::dim. n~t ·provide. a fixm and definitive response • • How­
ever •.. ba.se.d:.·.-um-the. limited information available, it would seem 
at. this· 1:l-.rft:hat:· the. answer must be negative. 



., 

While section 2 of the Ch~rter clearly confers upon the Board 
of Trustees broad discretionary power to regulate the management 
of the school,. it ·would seem to be an inordinate construction of 
the legislative grant of authority to read into it an intent to 
authorize .th~ Board to1 • 

1. Lim.it tbe otherwise lawful off-campus activity·of the s-tudent, 
e.g., restricting students from keeping motor vehicles in. Castine~ • 
off Academy property ·and requiring them to be kept solely on Academy 
property. • 

2. Enact compulsory motor vehicle insurance as a condition to 
use motor vehicles: on Academy property♦- •• 

. . 3. ·Enact a . motor vehicle penal code providing for monetary 
fines .for unauthorized parking and for towing away of· .unauthorized 
vehicles .... _ ., . • • • • • • 

'l'he· power ·,to re.strict otherwise lawful acti.vity, ~hould not 
be : lightly ,inferJ;ed.~ Aa stated by the Supreme . .:Judicial Court of · 
Maine in citv .of Auburn v. Paul 110 Me. 192, 202i • 

•
11 The rule .of construction ·--1s· as follows:. 1 The powers that 

are gi yen to subordinate · loca1 authorities are :. strict'i.y constt"Ued ~. 
and. ev~xy ·. rc.asonctl>le doubt as to. the exista.nce of a particular • •. 
powe~ resolved . against;. the same,·· - .- ·- - .. • •• . 

~ In· Small v .. Maine Board of Reg. ·:.sc ·sxam. in Optometry~ ·Me.~ 293 
A 2d, 7 86, the Court said: • • 

. . 
ui.rhe determi.n~tion as to what constitutes proper administrative 

implementation·.of. legislative policy and what amounts to improper 
administration legislation. is by no means an easy task. '' 

The court·· summarized ·the ·governing principles as .. follows: 

"From• the constitutional prohibition of 
0

th~ detegation of 
1egislative powers, two fundament;.al ooncepts ·emergei "(l) the legis• 
1ature may not ·confer a discretion as to what th.e .law shal.1 be but it 
·may confer discretion in the execution of administration of the law, · 
and ·c2) the legislature must declare a policy and fix a standard in 
enacting a statut~ conferring discretionary power .upon a.n administra­
tive·agency, but .the agency may .be authorized to 'fill up the details' 
in promoting the purposes of the ·1egislation md carrying it into 
effect. 

'.' In order to avoid an unlawful delegation- of power, • the· legis­
lative authority must declare the·po+icy or p~rpose of the law ~~d, as 

. ·a ~general rule, must also fix the legal principles which are to control 
in given cases by setting up standards or guides to indicate the •. 
extent, and prescribe the limits, of the discretion which may be 
exercised under the statute or ordinance .by the administrative agency. 

1 
··otherwi~ the law may be construed as vesting anc uncontrolled dis .. 
cret'ion and held to violate the inhibition against delegation of 
legislati~e. powers." • 


