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'December llq ,1973 

· Ms. · Nruicy Ross, . , . : , 
Legislative-Staff Aa$iatant 

· state· .ffoµse· 
. Augusta~· Maine·· 04330 .. 

Dear Ms,. Ross; 

'J 

'\ 

This wil;L. respond .to your requ,st. of Se1,tember 18u 1973 
. for az.""l opinion regardii.~g c~p~e ~elevision systems. 

I9 Question; In view of a: r~.s;;:ent.: Rhode Island ·supreme Court. caseu 
· h.a:s the state delegated to the munioipa.li·t.ies the· right to srant; 

f:p:m,chises 'to : cable telev.:i.si.o.n .~ystems for uses of .. the pu.blic 
srcreet:.s?· ; . ; 

·-.1 

i,,f£irmative.· By:enacting 30. M.R~S.A. Sec .. 2151, Paragraph 2H 
(Supp, 1973) · the ;(..egi°slature delegatecl to the municipal offiqers . 
the authority·to grant.an exclusive franchise fo+ a period :hot.to 
exceed 10 year;;J, :for the placing .and mainte."lance of community 
antennae televi$ion systems and appurtea~a..~ces or pa~t$ thereof~ 
along publiq ways.. It ie stated therei.i.""l, 1•'.I.'ne municipal officers 
9f towns·shall: have exclusive.power to ~act all ordinances author
ized by th.i.ai subsection,." 

Discussion: 

The refe.rence in this questionto a recent ,Rhoda Island ca@e, 
Nugent v .. Citv of East Providence, 103 R.,I., 51.8, 238 ~. 2d 758· (1968) 
is inte:rp~eted.to put in ~ssue the re1eva.~ce. of that decision to the 
Y';aine lavt,. 



--"• Nancy Ross . 
Legislative Staff Assistant 
·l?age 'l'\v'o .. 

-Dec~r ll., 1973_ 

The holding in the Nugent case was that a municipality could 
not regulate, ·license or grant exclus~ve fra.~ohises to com;mrpit;ll, 
wtennae television systems without delegated authority from tl\.,4 
Sta;te ·jthich· i~: ei.ther e?ffiress or necessarily implied. · At· the time 
this 'case \-ras decid.eclt ~de I.sland · dic;:1 not have :a statute wbich 
delegated to ··1;r.tm.1'oipaJ.itie$ the authox-i ty, to grant e:xclusi ve 
franchises . foJ: :cable ··television systems.· . . · ' . . . 

\ ' ' 

Il,'l ':i.iaine; · '.by . .;;;;.the ~ expte$•· woriling 'of. 30 }1.R.S .. A. Sec. 215i,. 
~aragraph ;2a· (S\lPP~ '_19?3) ,•," • '' · .: ' : · · · · 

'. 
1''.l:hEr municipal of f~oers :' mar co11t:cact :: on'. ~ch tel."IUS 
an4 oonditiona and'impose·such fees" as are,in the 

· oest interestei' of tb.~i mun.1oipal1 ty, incltid;ing th~.· 
. grsnt of an exclusivg;t fr,.apchise for a. -oerio.d no,t 

· . · · . tp ... exceed 10 2:ears, ·:eor the _p.lac-ing · and maintenance 
· ·o:e community antennae· television ·systems ·and' 

·. · ,, . appurtenances. o:r ~arts th.e~eo.f~ along public · ways 
: : -~d .including.' contracts. wit:h. operators of. ~uch 

. '·'systems. which .rece.i.ve. the' services of· television 

. . . . signal' transmi~sie>n off~red by any publi~ utilities 
. using' public. ways 'for . S"llCh' transmission.~ ~ II . (Emphasis . 
adg.ed) '. ,:, . . . . 

'I 

,, lt '@houid 11a noted t.llat an' ol~e:i:. version. of 30· M.,R.S .A" · 
§ 21Sl -~ _interpretecl in 1:he. ~in~'case,_Ci:~x of ·wat.ervill~ v. 
Bar.tell ~elephone ,;i y syst!i!f!§_. 23:3" A.; 2d 711 (Me., 1967) t.o mean that 
the city by Virtue of the s-eatute had no power to giant exclusive· · 
c-ontra:cta_ to'cai:,le·television'ope:rato::e~· .This statute.ha~, however, 
been ·am,;maed' to· its present ·fo·rm· wbich· expressly confers that 

· l , · · · 1. • ' · power., 

. . • 4: • i '~ 
Whe word:a.ng oontained in 30 w.a .. s.A. § 2151 (Suz;,p._ 1973) which 

de1pcribea the.delegation to the'munioipal of:ficerrs of the power 
to grant exclusive fJ.anch.ises to cable·· television· syl"$t.ems anc . 
operatoz-s is ,nQW ... sufficiently expressed- to overcomo · the problems 
presented in l:x,th the Rhode Ie_lan~ ?md Maine· cases referred to above .. 

_______ .,..... ___ .. -~ -"·"~ , ... _,, _______________________ _ 
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I. 

II., guee;ition: · 
' ', 

Is it con.stitutional,ly _ permissible for the Legislature to set 
up by statute an agency. 0£ th~ State.which ·would h~ve the Power 
to '1.seist mun.i.cipaliti~s in fo:rmulating their policy with respect 
to cable.television anci whi.ob wou.J.cl have_tbe,powe:r to, limit the 

· nurober of cable 1:.e·1evision operators? 

Anst'{_'9:£' ; 

... · Affiz;native# with the l!mitations and -considerations as 
di$CT,l.S_1aed ;below .. 

niscuesi6n: · . . ' . 

. ' ' 

.'.1 

The, 9~erai~le.wit.h l."~spect·to the delegation·of legi$lat:4ve. 
power. to administrati.ve· agencies 'was ,, s'l:.atecl.. in .t~e recen·l; ~ine 
case §.,tuch,i ·V •. Flavin, ,291 .A.. 2cl 5_0~: (Me. l97~f a~ fo.llows ~t - . 

, nar're ~ 10 • ,' :'" , I, ·. ' : ' • ' ' . • •_- '. '' . , .,,,-- ~ ..,,~ -~ . . . .. . ... :. . ' . ' . 
' . ~ ! . . 

. . . - . 

': '•'mj~:govarµi,ng wlef· coru.;~it\ltionally ~dated 
. ', .' ma:yJ:x~(a~ly· stated .. as· that in delegating power 

·.. ·: to an adniinisti:ati·ve agency# the legislative 
. body ~st spell out its '.poJ..i.cies. in .sufficient · 

·_·.' ,de~l-;.to f':t.1.mish a· guid~ which wil+· enable · 
·.· those· to ,wnom · the law is to be applied to · 

, ·~ea.sonably ~eteztnix,ie their.rigµ~s th.e~etu.~~# 
' ana ·so that. the determination of these. :rigllts 

' . . I . ' , 
will,not belaft to the pUrely ax-bit.racy 
discretion of the administrator. ,, . . . ' .... ' . 

lmd in Ouj,pion of.the Justices., 261 A._ 2d SO (Me~ 1970), it was said 
at page 76: ' · · 

'~The· ~egisla.ture ll\ay · not constitutionally 
delegat~ general le<;1islative author.tty. St.ate 
v .. Prescott:, 1930/ 129 Me. 239, ·l5l A ... 'J,2-:i. 

· · n.ut it may delegate atithority ·t.o· a governmental 
agency charged with the auty _of aclrninisteri.~g 
an act~ orovide~ the legislation sets.up auff~
cdent.standa;rds to guide the administrative body 
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Legislative Staff Assistan~ 

... Fage FQur 
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ip the exercise of ita ?iscp~tiona;:y: functiopa 
resgic,ting .. #m?,lementat._.ipp of ·the law ,to particula;::, 
situations! Smith v;. §P§;ersc. 1969 !-le":' 25~ A. 2d . 
~ • ., 

11 (lSmphasia added) · 

It is 1::herefo~e suggested that ad~quate guideline~ and 
·stana.ards .be3' inc~:rpo:r:rated into the legislation p1.--oposed to_ s~tisf't.1 
the requireroent~ st.ated above .. 

1 ' ••• I ', 

' ! i 

!J:he appli'cable ;sect.ions of the Maine E~-ne. Rule Sta tut.a i 

are contained: il'l ·30 . .t-1,.a.s.A., §§ 1911 ... 1s;20 (Stipp. 19-73). Of. 
particular importance._~e the following sect.ions contained the:s:ein; 

. 30 M~R.S~J\.,· § 1917 (supp~ 197:3). Ordinance, power limited. 
' . '''. . ... . . ·. . ' . . . ' 

. nt;ny municipality may, -·);)y the. adoptionq am.endment:. 
or· repeal -,0£. tlr,;.'!inancee, or bylaws, ·•. exarcis~ any. · 

· power or ··function, which the Legislat.u:z-e hais · 
•.power to ·oonfet> u.pon it.,' which is not denied 

' ~.:l:th~r • exJt.•s~iy · oz- by Qlear, i.lnplioation~ .anQ 
:: e..-.ie:i:cise al?-¥, pow¢r or f\mctio'n -g:rantGld to the 

··. municipality by t11e Constitution, general.. w.w 
· or cliarte;i:,. .1.-!0 change in tlle composition, npde 
of election or ·te:ttns of office of the legislative 
body, the· mayo~.q:i; the· man~~i:~:i; of any municipality 
niay ~e ac.complished by bylaw o;: or1l1nance. " 

30 M.R.s.A .. § 1~20,. Liberal conetruction .. 

' 'ilJ:b.it., ch.apter· (which includes section· 1917 til,;oveJ-11 
being·neoe$SaJ:'Y for the welfare 0£ the municipalitj.e.s 
and theil:' inhabitants, shall be liberally const.ruea 
to effec.t the p1,:1rposes thereof .. " 

l • • • 

'J:he above stat:u'tes purport to delega~ ''broad h~-na rw..e powers' 
t.o rm.mici~alitiea in Maine •. It ~s suggested that·in a statutory 
schw1e which includes a . sbaring . of resi;.,ons,U-iili ty ~dppowe~ by ~ 
municipaJ.it.y and a sta~ agency,. the wording of the statuto 
s_hould expressly and clearly define the responsibilities. of each 

~--·- ,._ •.. __ ,._;,, ___________________ _ 
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l~eeping · in mind that r.:runicip~l.ities have all those powers which· are 
not specifically denied. 

Effect of Existing Legislriti_op. 

It should be noted that the municipal eifficers nave had the 
po-.,;er by 30 M~R.s.A. § 2l5l (Supp. 1973) to gr~t ten-y~ar 
~ml.usivs franchises to ciommunity antennae television systsns 

. and opera~rs.. 'l!bese COlltract.a should be honored· by any legi.s-
latiQn · ®~otad wit;h respect to·cehle television regulation. Impair.
ment; of such· con~a:cts v.;oul.d l:ie a~ violation of the v..aii.1e constitution. 
Sec £,i.,r1]2t lf!at": BJ?~i •. 9.f Bps1:_o_n v .. ,.Ma.ffi,e, Ti.l.FR.Pfl.k.e,Author}-ty". l.53 Me111. 
131,.. 1.36 A •. 2d 699 (lS,58). . . . 

. . . . . . . ' 

·s1nce.tb..is stattate'in its original .foz-m was interpreted in 
qi;tx:; of, ,wa.te1.-v:;L

1
11e · 'l, .. }3artell, Te).e;ehpne 1r v, B\::{(-C:.OO\S~" .233 ;.. 2d 

7ll (1967)".· aa not to conf'ei- ·the authority to. gr.ant c:U1 ePi::clusive 
cont.:t;act,.,·any contracts granting exclusive f:ranchises by• . 

· munici}?ali ties woulcl be . invalid as to tJ:w:t. par,t. if tlloy wexe 
G-.nterG~ i.~to before ·the· effective elate of tho· 196 7 · a.,r.end.ment 
-which · ~1?r~aaiy · del.egated this !)OW~. Al. ~hough theae opera to;t;s 

: may not. have tbe autllority · to operate under an ~,elusive 
· fzaanchise, gz-an~ing, an e:Kcl.u.s:Lve fr~chii.1~ to ar~ther operator 

could be de~d & t;aking· of theiJ:' property il1 which case-they 
w10uld · be ·entitled to· just oompens~tic;,n. · -

JAL/jwp. 

I. 

~- JON A.'J:mll:J 
Attorney General 


