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‘Ms. N&ﬁcy Roaa

Legislative Stafd &aalmt&nt :

- Dearx Ms. Rass:

Ihia wx‘l raapond to your raquast oF Septamaar 18, 1973

ffmr an- op;n;en agar&xag cabla talevislcn systams

;I¢ Question:i In vmew cf a racant Rhode xSland Suprame Court case,
' has the State delegated to the municipalities the right to grant
L ffaachlses to cumla televiﬁion dystams ﬁar uses Qf the publlc ‘
‘sbraeta? R AT S o : .

B Answe -irg5‘?ﬁ7~?ﬂ 53?ff»;=w'-ffsp15'

Aw\«‘

| Akarmaulve. By @nacting 30 M R s.a. Sec. 2151, Paragraph 2H

- :(uupp31973) the Lsgialatux@ delegated to the municipal officers

the authority to grant an exclusive franchls@ for a pericd hot to
exceed 10 years, for the placing and maintenance of commmity

‘entennae television systems and appurtenances or parts thereof,

along public ways. It is stated thexein, "The municipal officers

‘of towns ghall have exclusive. power to ‘enact all ordinances author-

ized by this subsection "

Discussion.'

The reference in this question:to'avreaant Rhode,Island'case,'
Nugent v. City of ¥ast Providence, 103 R.I. 518, 238 &. 2d 758  (1968)

ig inteyrpreted to put in igssue the relevance of that decis¢on to the -

Maine law,
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The holding in tha Nugent case was that a municipality could
not regulate, license or grant exciusive franchises to commupity
antennae talevision systems withput delegated autharztj from the
°tata yhlch in either express or necessarily impli@d At the tima
this case was decided, Rhode Island did not have a statute which
dalegated to municipalities the authority to grant exclusive
franchises for cable telavisiﬁn systams. 4

In Maine.‘bybthe express wording of 30 M R s.h. Seu. 215¢,
Paragraph EH {qu??a 1973): ' , :

l~"

’:"The municipal off Lcers’ may*cont&act on’ such terms

" " and conditions and impose such fees, as are. in the

. best interests of the municipality, including the:

' gfant of mn-exclusive Ffranchise for a veriod mot = -
. %o exceed 10 vears, for the placing and maintenance

" ‘of community antennae television systems and’

' appurtenances or parts thereof, along public ways

. and including’ ccntracﬁs with operators of such

' gystems which .receive the services of television

- 'sigmal transmiasion offered by any public utilities

7 using publia ways for such transmlssxcn..;“l'(Empnasis

Z‘Jadded) o

]

Tt ‘ghould be noned that an old@r versian of 30 MoReSoPe”

A§ 2151 was interpreted in the Maina case, Citj of Waterville v.

Bartell Eeleghone TV sxmtgmg. 233 A, 24 711 (Me. 19867) two mean that

the city by virtwe of the statute had no powe” to grant exclusive
contracty to aable tal evlszcn operato ‘Thisg atatuta has, however,
been amanded ta 1ta present form which expressly confers tht

DOW@& © : " '

”he wcrdlng containeﬂ in 30 M R.S. A, § 2151 (Bupp. 1973) which
depcribes the delegation to the municipal officers of the powex

- to grant exclusive franchises to cable television systems and .

operators ig .now sufficlently exprassed to overcome the problems
presented in both the Rhode Island and Maine cases referred to above.
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II., Question:

Is 1t constitutionally perm;sexble for the Legislature tc eet
up by statute an agency of the $tate which would have the power.
to assist mmicipalities in formmlating their policy with respect
o qmble television and which would have tha\power to 1imit the
numbex of cable Le evislon operatcrs’ , A

N Answag- R i' B

o a*flrwauiva, wmth the ilmltatlcns and <onsiderations as
,diacusaad bﬁlow ,

  >Biscussi¢n;;fff7*

The Gen@ral ﬁqle‘

: The genexai rule with reapect €0 the &elegatzon ai lagislatave,
- powex to aﬁminxstrat&va agenciea was stated in the zrecent Maine =
' case giuchi v, Plavin, 291 A 2& 508 (Me. 1972) as fallcwg at
v-page 9¢0-" fiL5A a«;; '

'"“hea govammg zule,‘ wnstitutmnally man@ated a
;3'h may ba simply stated as that in delegating power
| to an administrative agency, the legislative
{;bﬂdy mast gpell out its policiem in sufficient
o detail’to furnish a guida which will enable
. “those to whom the law is to be applied to
reo _'reaﬁonably determine their rights thereunder,
. and go that the determinaﬁlon of these rights
will not be left to the purely arbitrary
-discraticn of t&a aﬁministrago:."

and in Onznion of tne Justiceﬁ, 2&1 a. 2d 58 (Mﬁp 1970), it was said
at page 7&: ’f‘j .
‘“”he Legislature may not conaﬁitutzonnlly
delegate general legislative authority. §tgta
v, Prescott, 1930, 129 Me. 239, 15l A. 423, :
" But it may delegate authority ta a governmental
. agency charged with the duty of administerinc
an act, provided the leqislation sets up suffi—
N cient standaras to<gpide the administrative bodv
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X ' in the @xerci@e of ita discretionary ﬁunctiona
' respecting -implementation of the law to particular
R Situatmn&'i; Bmith v. §@ E 1969 ‘*wa 253 Be Zd
Caeet (Emphaaxs added) ‘

It is therefore ¢uggasted that adaq&ata'guidéliﬁeg and

'étanﬁards be incoxporated into the legislation proposed to, atisfy'
th@ raquirem@nta stated abaveas

 1hf o Ef;?ct of Hﬂme ‘Rule

Thevéppli¢&b ilé aac&iona'of the Maine Bome Rule Statute o
are contained in 30 M. ReSods 8§ 1911~1920 (sSupp. 1973). OF ' -

“'partlcuiar imwartanca are the £allowmng sectlcns ccntaxned therein.

30 M, m,s a 1920, Libaral ccnatructlon.

- scheme which includes a. siarxrg of responsibility andppower by 2

30 M,R.&;@. § 1917 (aupp. ;973) Ordmvance, powar llmitaa.

‘"Any munmwigal&ty may, by'tha aﬂoptian, amandment ’
,‘~ or regeal of ordinances or bylaws,: exercise any =
copower or funcibion. which the leglslature has
power to confer upon it which is not denied
- pither expmessly or by clear implication, and
S+ exercise apy power or functlon granted to the
R munic~pality by the Conatitution, genersl law
- or charter. Wo change in the composition, mode
of election or temms of mfflc@ of the legislative
body. the mayosr ox the manacer of any municipality
may be &ccompliuhad by bylaw or ordinance.” '

"Thla chgpuer {whlah includes Section 1917 abava};
belng necegsary for the welfare of the municipalities

- and their inhabitants, shall be liberally consfrued
tm affeck the purposes theraox."

The gbave statu&as purport to. aelegate brcad home rule powers
to manlcipalities in Maine. It ils suggested that in a statutory

monicipalivy and a state agency, the wording of the statute
should expressly and clearly define the respensibilities of each
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kesping in m;nd that mun;gapalxtzas have all those pcwerg which are
_n@t SpeCi&lCally d@nied. - ‘ \

Effect of ExistingALaqzslatisn"

. It ahculd be noted that the municipal officers have had the
powar by 30 M.R.S5.2, § 2151 (supp. 1973) to grant ten~year ‘
exciusive franchises to community antennae television systenms

. and opexators. These contracts should be honored by any legise

. lation enacgted with rvespect to cahle ‘television regulation, Impalr-
wment 0f such contracts would be a violation of the Maine Congtitution.
Bee Plirskt Nate B:mk of Boston v. Maine memﬂm Rutho::itv, 1.33 Mo,

: 131, 136 & 2(3 599 (1958). o v . ‘ :

k Sinc.-e th:l.a statuta in ita original fc;m Wa S in'tarpr:eu,d in
City of Waterville v. Bartell Televhone ¥ V gystems, 233 A. 24
7131 (1967), as not te confer the authority to grant an exclusive . -
contract, any contracts granting exclusive franchises by
Cmanicipalities would be invalid as to that part if they were
entered into befvre the afiactxva date of the 1967 amendment
- which expressly délegated this nower. Although thasc—operatcrs
‘may not have the authority to operate undsr an exclusive
 frapchise, granting an exelugive fr anchise to apother oporator
could be deamed & taking of theix prcperty in wh&ch case - they
ww&ld ba entxtled to just camnensatlan, _

'1 1. Yeuxs very ﬁruly. -

© JOW A, LOWD
~ Attorney General
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