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; , \. F. 

.: '/ 

~ ,• . , 
November. 16,. 1973 

Repre£Jen.tat.ive Edwar_d ~-"' Kelleher.· .:: _:! <.·. ,<,.;rd ... i,'t. 
29 Vine street ~;. ... - / •A • • • • .,. • 

Bangor~ Mailh!.:04401:·,._ ..... ,:.~·-.;.:,.·,,,•·•.;;J 
i:. ...... } , .. ·.~ •·· .. ;~ '.,;:~/ -~ ........... :.:. ., . i ,, ... ~.·, • ."';. :r ,".:·.... •:;·t. • , ..... :-i 

.,. -·, •,.; r : - ·, -•, , ") , ~. • :"1 ·:• 'f·•·. !'~-J~t 1.,~ i ; .. i:,~~· .. •~'.~: 
Dear· Representative Kelleher,· · ·· · 

:. ,_ :.::. :1.. _1, ..... _ 1 • .'1 ~-- _ ,~ . .:-.1. ~: r,· ( 

Thi:ii is in response to_your. inquiry of 1 ?:Joverober 197:L aa to 
the constitutionalit? of the statute which authorizes the--·s·ta.te Liquor 
Stora located· in Kitt~ry ~ sell._;l.iquor at lower, ~etail .. prices than 
the other:;~.:.~rca_~e. l~~r~_X\~~s~i..i-, .. ::, :. 0c:;\ ,:.:·:- '--·:~_-· ._1 •• '..•·. ,. ( :,: .i 

It is the ·opinicm ot this. office, t.h~--k the statut~: is :~;nstitu-
tional,. · -~;~_.-:~·-.,: -•·_ · · · · · --·•·;: ,· - ·· ·' ·· - · ·· · · 

'~ ·! \~ :, :. '' . I 

We pe:cceiv~_ the cons~i~u:tional argum,ent againo~ lower prices ~d 

at the Kittery 0tore to be based u.pon the equal protect:.ion clause -,.., .. J~ 1 
of the l4th ··Amendlrw-..nt .. · 1:t'he equal prot~ctJ.cn cla:use .relates to.·. · .. : .... , 
equality· between persons 9 _ as ·such., ratluu: t.han :beto..reen gaogra.phic·~-: .'.~-· ~ 
ru:·e,u!l;. §alsb:urq v .. Mary_l~ 346 u.s .. 545"' .98 L .. ed .. isl,. .74 .s':' _ct~ '· 
280 .. ··· The principle does not. require territorial uniformity. pcam,e;t -~.,t'. 
v un:i.ted stat 234 u .. s..-' 91, sa L.ed .. . 1231~ · 34 s., ct~ 112,;. · ... ~ 

• '! • • ) ; ~ • • : ~ • _.,.., •. " ' ,, ~ ~ ,, _.,._,, .... 

• ~ • ... 'T ' .. ~-~ .. ". ,. -~~---~--~ •• ·: •• :';: ~. ''.. ,; ~- ~;:) ~\:...~( 

28 M .. R .. S~A. § '4.51 authori.2:es the Liquor commission,. with the, .• 
approval of the.Commisaioner of.Finance and Admin.istration,_ to: .. ··:· ":- ,·.:·.:. 
reduce the price of liquor in one store ... ·· All Acts of the .tegi.slat.ura 
are prest:ll1:'led to be oonstltutlona.1,. and this is a presumption 0£ great. 
strength~ I.\'A · re .SE?!:¥19: Val,_leYa D:3Y,~lqpmen_fi (Me~ 1973~ &> 300 A .. 2d 736~ , 
IJ.1he I<i ttecy location 'i.vas si..'l'lgled out to meet the competition of .. ~ :~ ·..; 
substantially lower prices at. t.~~ ncar~y_ Po.rtc.~-u.th., !:!;:'4 Ea.T'!!p~hl.re ·. 
state liquor store.. fJ."here is a statQ interest in avoiding the loss . , 
of all liquor tax to Maine--that -would normally have been· collected · 
through liquor sales, were it not for the earlier circumstances of 
Mainers travelling just beyond their state line to buy liquor more 
cheaply than they could buy it in Maine. ·· ·· 
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!:Tow that the Kitter.1 store baa been built and put into opo:ration 
(:J.t was designed for large volurr.e, with lower overhead a:cpen~e9. per 
dollar of aa.i.ca)" any per~or1 who can buy liquo:t· at any Haine liquor 
store can buy at the Kittery store .. The Kittery atora does not charge 
unequal prices to anyone among its rat.ail cuot::omerrn it2 lower price& 
ore just no·t as readily takon advantage of by people living and 
shopping .farther from l<ittocy, or York County, than by those who live 
and shop nearby. 

,\ '.,. 

There- is no un.conatitut.ional di£Dc.ri:ntlnat1on presented merely by 
the fact. that some Mains c.it.i:ums liva far from Kittery and for that. 
rea:,on do not. buy liquoJ: at ·that sUte eto.L"t,e In ~,.,,v,2 Gari,f}:in,, 
69 N .. a •. ~ .. 39 A ..... 260.,. thia proposition was broadly stated which is 
app1icable bare3 

. , · · uA law which confelfa equal. rights- on all citizens o:f lf . 
_. ~ ,. · state., or subjects thom fu equal burdens and inf1icts ,_ 

:-.:.;. ·. equal. penalt.iea on ahy, .person who vlolates it, in an 
equal law& even though no·one can enjoy the right, be 
subjected to the burden·, or d.nfrings its provisions 
wi t."lout going to or being in a particul.ar part of the 
State., 11 

We also not.a another l.ine of ·attaok tha·t might be made on the 
con3titutionality of. 28, M .. R.,S.A ... 5 451.,_ Section 451 apeake of :t:"'!venues 
from all at.ate liquor a tores in teX'Ill8 o:fi liquor tax, conrrumr.,1:r:!!> t · ·, and 
exciaa tax .. :. M .. R.S..l\ .. canst ... Art .. IX~. § 8 requires all taxation upon 
real or peJ:90nal property to be assessed eqiml:1.y (subject to thf3 

exception providad by Amendment CXIV which allows different as::w ::i nnent. 
rat.e3 for different land uses) .. Becaua~ a given brand and bottle 
size of liqu.or salls fur lass in Kittery- than. tho saxoo· it.om sell;:i for 
elsewhere-,· .. there i:31 less tax upon: that single item collect.ad by the 
Sta:t·..a when it. ia sold in Kit.teey than ,men it is sold in another r::rtoreo 
The ansW'er to this attack is that. the tax is. not unequal. ta;.:ation ,, 
upon ~ - forbidden by M .. R .. S.A •. Const .. Art ... .I::C, § 8, regard.lees 
of how it. is denotllinated in§ 451.as a liquor tax,, consumer tax,, or 
exciae tax·... The tax is an e::t:cise tax on the privilege of consuming 
the liqUOro · M .. R .. S .. A. Const .. Art4), IX, § 8 does not control the imposing 
of excise taxesi. State v, Jl. l!.:.. Vah.J:p~ 147 Meey, 417., 88 J\2d 
144,., - ~ 

JAL::nnl 

· Very truly yours, 

JON A., LUND 
Attorney General 


