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October .lG, 19173 

M.adge E ~ Ames, ,A.cting Di:rec-to:c 

Eliot Field, lt.ssistant Atto.rney General 

The Bureau of Labor and Industry · (memo dated Octobe.r.:· lv 
1973 )_ inquired as to who, i£ any cnef · is the perso'n authorized 
i;.o .appoint the 6th member of the Boarci' of El,.~vator R.u1ef;3 and 
Regul9 tions" which member is to be an ele;;,n:1 tor m·echa.nic. 'l'he 
question arises following a 1973 amendment.· to 26 lYL.R~SJ1... § 43.l 
which iric,J:eased Board member.ship from 5 to 6. Wn.ile the ;La9i~~-

· lature did not specify whci was to appoint this 6th membar. it. 
. is rea·sonable to conclude th.at. the Director of the Bi.1.reau of: 
Labo1: · and I,ndustry is, t'he per.son so -authorized fo:i:: t:'.1.e followin:J 

··rea:;,ons. 

: . ~ 

11 The said board shall consist 'of 6 members r , 

of whom 3 · shall. be appointed tb me,mbershi:p 
'by the di.reGtor V 'subject to ·the apprO'Jal 
.a£ the Gover.nor and cou.."icil. .. • o Of th$ 
3 appoint~d members of 'theboa.r:d, ·1·shallbe 
a representative· of ow.ners or lessees o:e 
elevators·<within the stater·. l shall be a .. 

·. representative of manufacturers of. elevators'( 
l' shall be a repres,entati\re of insurance· corri·­
pa.nies licensed to ins~Lre el.eva tors· in the state. 
The 4th ruember· 0£ the. boa~d shall be o membe.r. 
of the Division of Fire Preverition appointed by· 
the commissio11e1: of .l:'ublic safety and the 5th 
member o·f the board shali be the Director of· 

··the Bureau of Labor and .Indu$t.ry, ,. \•1ho shall be 
chail:rnan of the board and the 6th ineffd;ie.r shccill 
be a licensed elevator mechanico 11 

The Board rneriibership scheme consists of two :.;;t.ate officials, 
. the .ci""h and S·'-'- rnemberc.:. ,,,ho"'~e -q'.)ro,n_,._•n°n+· o•« rr•""'··,11-i 0,•~,,\,·ir,. ·i"' --..- '.r:i.._- &;;.. ... lt . -•·,,,V \•~- ~ Ol:]:-) ...i- \...,.-1.~ ... '\...- .J.. l~,_.,t., .. _~J..i..,,.'T••-J.!·~ --~.;, 

specifically provided for in § 431, plui;;' th.res memberE> cc:tch. one . 
. of whom is drawn from a 9ei1erally described class, of persons 
whose representation on the boai:d is thought to be desirable. 
Since the 6th member·is neither specifically namedq nor his 
appointment specifically· provided for i.n § 431 but rather is· 
simply required to be a meffw'Jer cf the 9e1~er~1-l class of: persons 



i 

who are "lic;;ensed elevator mechanics II 
f then the 6th man wo1.1.ld 

appear to be a member whoq like the ot?,er. 3 representatives -
of their respective classes, is to. be appointed by t:he Directe-::.r 
of .the Bureau9 

Furthermore, tlie Director is ,:rivE:n the pO\v~r· to fill vacancies 
and appoint tuccessors with resl-:i~ct to· the positions held by the 
class oi grou~ representatives~ rt would be illogical to grant 
the Di_.rector thos'$ powers but 9:Ly-ie the appointin,J power . to .no 
person or: to another person only. for the elevator. rnechanic: 1 s 
position.· 

. While generally an a9ency shou·ld hesitate to act. without 
explicit legislativ~ authoxity especially when it cot.tld, have. so: : 
easily be~n: clearly given, he~e the logic of the board w.ember:"' 
ship sch~me seems to compel- the r~sult set for-t.h~ that th1:;: Di~• 

. .rector of. the Burea1.1 of Li;l.bo.r' (:)i1'd Industry is the proper cip-
pointing _ authorit.y ·for the 6th member~ · 

, However, \',;e v.ould ,recorntn€md that the Bureau as};: for an 
amendrnent, for inclusion in the Erxors anc;1 rnconsist.ences bill 
to hav,e the statute comply w:i.th t~1is. opinion. 

EF/mf 

--~~-------------Eliot J?ield 
, I As_sistant A tto,rney Gen~ral. 
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