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N ! , | October 9, 1973
David Walchak - ’ : | Public Safety

Jon A. Lund, Attorney General Attorney General

SYLLABUS:

A Commissioner of the Maine Law Enforcement and Criminal Justice
Academy is an officer under this State. He must take the oath
‘prescribed by the Constitution, Article IX, Sec. 1. A nop-resident canm
- take that ocath.

FACTS:

A question has arisen concerning the appointment of a non-resident
as a member of the Board of Commissicners of the Maine Law Ernforcement
and Criminal Justice Academy. The question is whether such person may
hold such a position. ' :

QUESTIONS: -

1. Is a Commissioner of the Maine Law Enforeement and Crimimal
Justice Academy an officer under this State?

2. May a non-resident appointee take the oath prescribed by
Article IX, Section 1 of the Constitution?

ANSWERS :
1. Yes.
2. Ho.
REASONS :

The problem relates to the first paragraph of Article IX, Section 1
of the Constitution of Maine. That part of Section 1 provides that:

"every person, . . . 2ppointed . . . to any
judicial, executive, military or other office
under this State, shall, before he enters on
the discharge of the duties of his place or
office, take and subscribe the following oath
of affirmation: *I,
do swear that I will support the Constltutlon of the
United States and of this State, so long as I shall

continue a citizen therecf. So help me God."
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The first guestion is whether a Commissioner of the Maine Law
Enforcement and Criminal Justice Academy is an officer under this
State. He is appointed but not to a judicial or military office,.

He may be appeointed to some "other cffice under this State.”

"We apprehend that the term 'ocffice! implies
a delegation of a pertion of the sovereign
power to, and possession of it by the person
filling the office; and the exercise of such
power within legal limits, constitutes the
correct discharge of the duties of such office.
g The power thus delegated and possessed, may be
three great departments, and sometimes to
ancther; still it is a legal power, which may
be rightfully exercised, and in its effects it
will bind the rights of others and be subject
to revision and correction only according to
the standing laws of the State . . . « By
giving this construction toc the term ' office,
the meaning of the first section of the ninth
article and fourth part of the Constitution
eppears plain, and the word office therein
contained becomes intalllglble as to the ex-~
tent of its lmgcrt‘ Opinion of the Justices,
3 Me. 483. ) ‘ ’

.. The duties of the Board of Commissioners are contained in 25
MiR.S.A. subsection 2803. They are to certify and set standards
for certification of the graduates of the Academy; promulgate the
standards for recruitment of Academy students and prescribe the
content of the eurrieculum. Also determin the location of the
Academy; establish fees for attendance.

The positien of which the non-resldent is appclnted has:

"a legal power, Which may be rightfully
exercised, and in its effects it will bind
the rlghts of others, and be subject to
revision and correction only accerding to- the
standing laws of the State.” Opinion of the
Justices, supra. ‘ '
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Hence, we find that a Commissioner of the Maine Law Enforcement
and Criminal Justice Academy is an office under this State.

“An office being a grant and possession of
a portion of the sovereign power, it is highly
proper that it should be guarded from abuse
as far as possible; and to this end, that every
person helding an office should be under the
chligation of the oath in that section specified.
It appears then, that every ‘'office’ in the
constitutional meaning of the tern, lmpliese an
authority to exercise some portion of the
sovarelgn power, either in making, ewxecuting or
administering the laws."” Opinion of the Justices,
Suprea. -

. Having determined that such a Commissioner is any office, the
holder must take the ocath prescribed by Article IX, Section 1 of the
Constitution of Maine. A non-resident cannot gswear to support the
Constitution of this State, "sc long as I shall continue a eitizen
therecf.”™ He is not a citizen of Maine and hence cannot make such an
oath €0 be binding upeon himself, '

JON A. LUND
Attorney General




