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James E. Mitchell, Director - : " Maine State Housing Auwthority
Martin L. Wilk, Assistant Attorney General

Authority to Borrow Money to Defray Operational Expenses

SYLLABUS:

The Maine State Housing Authority does not have the power or
authority to borrow money directly from a bank to flnanee "start-up”
expenses of its Inspection Division {which Division has been es-
tablished to administer the Industrialized Housing Law) since the
legzslatnre has not explicitly authorized such borrowing. It would
nake no difference whether such a loan would be repaid solely out
of fees generated by activities of the Inspection Division, since
the legislature has not authorzzed use of the fees in such manner.

FACTS :

‘The Maine State Housing Authority (“"Authority®) has established
~an Inspection Division pursuvant to the Industrialized Bousing Law,
' 30 M.R.S.A. §8§ 4771 - 4783. The primary function of the Division’
is to issue and enforce rules and regulations necessary to carry out
the provisions of the Industrialized Housing Law. The Division will,
among other things, conduct inspections of the numerous phases cf
manufacturing, certifying, handling, storing, transporting znd
assembling industrialized housing units and components, and generally
administer the Industrialized Housing Law.

The Authority &esires to borrow money from local banking institu-
tions to finance "start-up” expenses for the Inspection Division.
It proposes to repay such a loan out of revenues derived from fees
which the Authority is empowered to establish in connmection with
the administration and enforcement of the Industrialized Housing Law,

30 M.R.S.A. § 4777.

While we have not been informed what the amount of the "start-up®
expenses would be, we note from a Proposal to Hew England Regional
Commission to Improve the Quality of Housing Construction in Hew
England dated September 6, 1973 (a copy of which was furnished to us

- by the Maine State Eousing Authority together with its reguest for
this opinion) that estimated expenses up to July 1, 1974 will total
$3132,000, and potential income from fees will total only $87,000.
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QUESTION 1:

Does the %utperzty Have the power and authority to borrow money
to dExray oparating axnenses of the inspection lelSlonf

PQUESTION 2:

Does the Authority have the power and authmrlty to borrow money
for “start-up” costs of its industrialized housing iaspection program,
when such borrowed funds would be repaid by fees generated under tha

program?

,QEESTIQH 33

. Woula a debt of the aAuthority created for the purposes autllaed
Cin ezﬁhar gquestion 1 or 2 Be an ohligatlan of the state of Maine?

AﬁswERﬁ
1. Ho.

3. See opinion.
REASONS ;

There is nothing in the Industrialized Housing Law which specif-
ically empowers the Autherity to borrow funds directly from a bank.for
operational expenses or for any other purpose. Wwhile 30 M.R.S.A., ~
§ 4751 empowers the Authority "to issue bonds from time to time in
its discretion for any of its corporate purposes,” there is some
question whether the power to issue bonds embraces the power to
engage in direct borrowing amd, in any event, the divect borrowing
of money selely to defray operational expenessz of the Industrialized
Housing Law would not constitute borrowing for a "curp@rate purposs™
camtsmplated by the statute in guestion.

As ncte& by the Justice$ in an opinion reported at 278 A.2d4 699
{1971}, the powers of the Authority are set forth in Sections 46351,
4653, 4654 and 4760, among others.  Generally speaking, all thege
provisions relate to the financing of residential housing for persons
- of low income ~ not to financing industrialized housing inspection
programs.  There iz nothing in these statutes which sxplicitly
authorizes borzowing solely for operational expenses of any program
administered by the Housing Authority, let alone specific authority
to borrow funds to defrav administrative expenses in connectisn with
_ the Indusivialized Housing Law.
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The powers of the Authority with raspect to Industrialized
Bousing include the power to approve industrialized housing and
housing components (§ 4774), to issue and enforce rules and regula-
tions (§ 4775) to establish a schedule of fees (§ 4777), to employ
‘gtate inspectors (§ 477%) and to cbtain injunctive relief for
violatione of the Industrialized Housing Law and the rules and
regulations promulgated thereunder (§ 478l). Had the legislature
intended the Authority to, in addition, borrow money to defray
operating eypenses of the pxag-am, mt could h&?@, and Eresumauly
wsulﬁ hav&, gaid so.

This eonelnaien findg further s&pport in § 4777 which provides
that the Authority "shall establish a schedule of fees in conpection
with the administration and enforcement of the Article.” The legis~
laturs euntemplateu that aﬁm&nmstrativa exp&ﬂses would be defxayed
by faes, nobk “y'a bank loan.

Accgraingly, zsince in our opinion the corporate purposes referred
to in § 4751 and § 4760 do not embrace the administration of the
- Industrialized Housing Law, but rather are limited to the corporate
purpeses enumerated in §§ 4601 - 4788, any authority which may exist
to engage in direct borrowing foxr the sole and express purpose of
financing operating sxypenges in connection with the “corporate
purposes” referred to in §§ 4801 -~ 4768 (and we have some doubis
that any such authority does axist) would not extend to expenses
needed to administer the Industrialized Houwsing ILaw,.

OQur opinion iz not altered by the proposal that the loan would
2 repaid by fees generated under the inspection program. Whils,
. ag we poted above, the Industrialized Houging Law does provide that
fees are to be uwtilized to administer the law, 30 M.R.S.3. $ 4777,
the statute does not authorize pledging those fees to repay a bank
loan. &nd, since it is our opinion that the act of incurring such
an obligation would ke impermissible in the abesence of explicit
legislative authority, it makes no difference vhat the source of
funds for repayment would be. :

In view of our answers to questions 1 and 2, we trust that it
is not necessary to express an opinion on guestion 3 at this time.

Martin L. Wilk
Asszistant Attorney Genersal
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