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Allen G. Pease., Administrative Asst. 

Jon A. Lund., Attorney General 

Septemb.er 25~ 1973 

Executive 

Attorney General 

Governor Hiring .Member of the Executive council to Impler-aent 
Management and cost survey 

SYLLABUS: 

"The Chairman of the Executive Council ma,y not be hired and 
serve as the Governor's Executive Coordinator of the implementation 
·phas~ of the'Maine Management and Cost survey :because be 'f/.\'Ould.be 
pecuriiarily.i11terested·in a contract made on behalf of the State 
contrary to l7M.R.S.A .. § 3104,. 

FACT'S-:. 

·By Executive·order No. 17~ 'datea·september 19:,.1973~ Governor 
Curtis.directed all state·aepartments ana·agenei~s to analyze the 
recommen~ations·~et forth in the Maine Management and cost Survey, 
and to submit thei:r evaluations and plans to him .. , . 

·In.the order the Governor states· that. he intends to implement 
those items of the survey that will improve state government., and 
to include· items requiring legislative consideration to the Special 
Session of·tne·l06th Legislature-~ January 1974 .. 

The Gcvern<:>r proposes to designate an Executive coordinator of 
the implementation phase of tbe report recommendations~ We are 
informea :that ·the Executive Coordinator shall be compensated for 
his services which, among other things, will involve being the 
clearing house of all material and infonqation submitted by the 
state department and agencies participating in discussior.:s of pro
cedural matters and participating in the resolution of potential 
implementation problems ... 

The Governor has inquired whether there is any leg.al prohibition 
to the Chairman of the Executive council beil'lg hired and serving as 
his Executive coordinator. 

QUESTION: 

,llli_ay the Chairman of the Executive council serve as the Governor• s 
Executive coordinator of the implementation phase of the Ymine 
Management and cost survey? 
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Article v~ ??art 2, § 4 of the Maine constJ..tutio.n provides that 
"no councillor shall be appointed to any o:f£ice during the time, 
for which he shall hava been elected. 1' In previous opinions 0£ 
this office wEJ have indicated that this provision precludes a member 
of the Executive council from being appoi.?,ted a member of the 
committee an Educational Television,. l96f. ... 62 Attorney General's 
tteert: lt6; a member of the Atlantic states Maine Fisheries com
mi$sien4 1955-56 Attorney General's Report ,17; or a member of the 
Board .of Commissioners o.f Pharmacy, 1951-54 Attorney General• s 
Report 199~ 

In each of these situations i: was determined that the appoi..11t.ive 
position was an "offiee•t within the meaning of the constitutional 
prohibition because the positions each had some permanence and con
tinuity, and possessed a delegation of a po.rtioa of the sovereign 
power of the government .. to be.exereised for the benefit of the 
public •. 

In the instant case, it perhaps could be argued that the J?OSition 
of Executive Coordinator is not an "o-fficen within the foregoing 
meaning of the term, but rather merely an employment. And, while 
the distinction between an office and an employment is a valid one,· 
oginion of the Justic,es, 3 Y.te. (3 Greenl .. ) 48.l., 482 (1822)., it is 
not necessary to a resolution of the present question to determine 
whether the position 0£ Executive coordinator is properly one or 

· the other. 

17 M.R.S.A. § 3104 entitl.ed "Con£licts of interest; purchases 
by the state .. provides., in pertinent part: 

"No trustee., superintendent:# treasurer or 
other person holding a place of .trust in any 
state office or public institution of t.1le State 
••• shall be pecuniarily interested directly 
or indirectly in any contracts made in behalf 
of the state ,. • .. and any ~ontract made in 
violation hereof is void. ti 

A member of the Executive council is 11 a person holding a place 
of tri~st in iE/ state office." Attorney General's Opinion dated 
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May 22, 1968 re: Power of Executive councillor to contract with 
State Collegej Opinion of the Justices, 108 Me. 545, 549, 82 A. 
90, 91 (1911). since the Executive coordinator will receive com
pensation for his services., he will., ipso facto be "pecuniarily 
. intst:e$'.ted"" and since the compensation will be in consideration 
of services rendered or tobe rendered to the state., he will be 
pecuniarily interested in a "contract made in behalf of the state." 

Accordingly, irl,:'espective of whether the position of Executive 
coordinator is an office or merely an eraploy1uent_; a member of the 
Executive council may not lawfully serve the Governor in such 
capacity by virtue of statutory prohibitions set forth in 17 M.R .s .A. 
§ 3104 •. 

we would further observe that the Constitution charges the 
Executive council with the responsibility 11 

•• , to advise the 
Governor in the executive part of government ..... 11 Maine 
constitution, Article v, Part 2., section l. were the Chairman 
of the council to simultaneously assume an inferior position., 
the performance·of which is subject to the absolute and unfettered 
supervision and control of the Governor, the second position may 
well impede his ability to properly discharge 1-iis resp:msibilities 
of the superior office .. On common law principles, such a conflict 
may well render the two positions incompatible. Howard v. 
Harrinqton, 114 Ma. 443 (1916). 

JAL~B 

Jon A. Lund 
Attorney General 


