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// : o September 5, 1973
William G. Blodgett, Executive Director Retirement

Charles R. Larouche, Assistant ' Attorney General

Applicability of earnings limitation to State College retiree under
State Retirement System emploved by University eof Maine

SYLLABUS :

A former State College employee absorbed into the University of
Maine who elected to remain in the State Retirement System until his
retirement from such service, and who is subsequently employed by that
anvers;ty. has not been "restored to service" and is not subject to
the earnings limitations in Chapter: 395, P. L. 1971.

. X was a State’Cellege employee who, when the University of Maine
absorbed that College in 1967, elected to remain in the Maine State
Retirement System, while continuing in the University of Maine absorbed

- position until his retirement from such service. Subsequently, X has
. been employed by the University of Maine, he is under the Social

Security System, and he is not a member of the State Retirement System.
QUESTION:

Is the earnings limitation imposed by Chapter 595, P.L. 1971,
applicable to X? ,

ANSWER ¢

»No.
REASONS:

Chapter 595, P.L. 1971, amended the third sentence of 5 M.R.S.A.
§ 1123 to read as follows:

"Should any recipient of benefits cther than
disabkility benefits be restored to service, and
should the combination of his monthly retirement
allowance and monthly earnable compensation at any
time exceed 1/12 of his average final cempensation
at retirement, his monthly retirement allowance
payments shall be reduced accordingly; if his
retirement allowance payments are thereby eliminated,
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the beneficiary shall again become a member of
the retirement system and he shall contribute
thereafter at the current rate and when such
membsr subsaquently again retires, he shall
receive such combined bénefits as may be com-
puted on his entire creditable service and in
,accerdanae wmth the then existing law."

The crxtzcal guestion ls whsthev or not X's present employment with the
University of Maine constitutes his being "xestmred to d@érvice" within
the meaning of the guoted statute.,  In this connection, 5 M.R.S.A.

§ 1001, suhsectlan 23, daflnes "serV1ca" as follows: . I

i“'Service shall mean aervice is &n empioyae,
as defined in this sectlan, for which compensa-
tisu was paid v

5 m.R.S‘A; § lo@l,aaubsacﬁian la dafines "amplayae“ as. fcllcws~'

‘,f'"'Empiayee' shallAmaan any ragular classiflad or

.. unclagsified officer or employee in a 6epartment

'-,Alneludmnq, for the purposes of this chapter, . .
teachers in the public schools, . . ." o

This Office has long ago ruled that the University of Maine is a

. legal entity wholly separate and apart from the State; that it is an
instrumentality of the State only for the purpose for which it was

gstablished; and that the vnlversity is not a "department" within the
meaning of that term as used in the predecessor of 5 M.R.S8.A. § 1001,
subsaection 10. See Opinion of the Attorney General, April 30, 1945 and
March 23, 1946. This interpretation seems te bae implicitly approved by
- the provisions of Chapter 229, P. & S.L. 1968, recogniging the separate
retirement system of the University of Maine, ,

_ Therefore, it is clear'that p 4 is not an "employee" as that texm
is defined in the above-guoted subsection 10, and, hence, his presant
employment with the University of Maine is not "service" as defined in
the above-quoted subsection 23. Accordingly, his present employment
doea not constitute his being "restored to service" as that phrase is
used in Chapter 595, P.L. 197l. Therefore, the earnzngs limitations

imposed by chapter 595, P.Ls 1971, are. Lnappllcable to. x.

it is true that x was formerlv in the service of the State as
a result of his employment in the State College,' It ig also true that
his State service continued after the absorption of the State College
by the University of Maine, as a result of his authorized election
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under Chapter 229, P.L. 1967, to remain under the State Retirement

. .System, rather than transfer to the University of Maine retirement

system. However, that service ended upon his retirement. He is not
now a member of the State Retirament System, nor is he eligible to be
such & mamber, gince the Uniwversity of Maine has its own retirement

gystem,: it is not a. ’department,” and the University hag not-.elected . .-

to bacome a: participating local: district.- Accordingly, in no sense
can: he he~regarded as. hﬁv1ng bean "restored ta servzca" of the state,

'f uf¢ S Qf.mvm‘t~’Q}ﬂu Assxstant Attoxney General
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