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\j August 13., 1973 

Madge E. Ames., Director Labor and Industry. 

Jon A .. LUnd., Attorney General Attorney General 
Labor and Industry Statutes (26 M.R-.S.A .. §§ 731-735) Making 
sex-based. discriminations in conflict with Title VII, Civil 
Rights Act of 1964 .. 

SYLLABUS: 

26 M.R.S.A. §§ 731-735., l.imiting working hours and conditions for 
female employees., are in conflict with Title VII# Civil Rights Act of 
1964# and are inoperat1ve in aa industry a£fecting commerce which has 
15 or more employees. 

FACTS:. 

Stated in the question .. 

QUESTION:: 

Whether or not any or.all of Sections 731-735 of Title 26, Maine 
Revised Statutes Annotated., are inoperative as being in conflict with 
Title VII, Civil Rights Act o.f 1964., with regard to an industry affect­
ing cotIQerce and having 15 or. more employees? 

ANSWER: 

They ar.e all inoperative in the area in which Title VII operat~es. 

REASONS: 

26 M.R.S .. A. §§ 73l-735 provides: 

Section 731 prohibits employment of females in certain specified 
places for more.than 9 hours in any one day; 

Section 732 prohti ts a female from working for more than 6 1/2 
hours without a consecutive 30 minute rest period: 

section 733 pr:.ohibi ts employment of a female in certain specified 
places for more than 54 hours; 

Section 734 prohibits employment by a female in certain specified 
places for more than 50 hours; 

Section 735 requires the proprietor of certain specified places 
to provide a seat.for the use of a female employee. 
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42 U.S.C. § 2000e-2(a} (Title VII, Civil Rights Act of 1964, 
Section 703 (a) ) provides: 

· 
11 (a) :rt shall ,'be an unlawful employment 

practice for an employer--

11 (1) to fail or refuse to hi.re or to discharge 
any individual, or otherwise to discriminate against 
any individual with. respect to his compensation, terms, 
conditions or privileges of employment, because of 
such individual I s * * * .sex * * *, or 

'' (2) to limit,, segregatet or class.ify his 
employees in any way which would deprive or tend to 
deprive any individual o:f employment. opportunities or 
otherwis-e adversely affect bis status as an employee,, 

·because of such individual 1 s **.*sex* *f*.u 

uThe term 'employer• means a person engaged in 
an industry affecting commerce who has £ifteen·or 
more employees .. • • ., ,. 0 42 U~s.c .. § 2000e•(bl. 
(Title VII, Section 701(b) ). 

) The Supreme Court of the United States has declared that the purpose 
of Title VII is that: . 

) 

11 
.... persons of like. qualifications be given employ-­

ment opportunities irrespective of their sex. 11 Phillips 
v. Martin Marietta Corp. (1971),. 400 U.S .. 542., 

The Equal E,mployment Opportunity Commission guidelines provide the 
following interpretation of the "exceptionu to the prohibition of. 
discrimination when "sex .... is a bona fide occupational qualificationu: 

11 (a.) The Commission believes that the bona fide 
occupational qualification exception as to sex should 
be interpreted narrowily.. * * * 

"{l) The com.nission will find that the foliowing 
situations do not warrant the application of the bona 
fide occupational qualification e~oeption: 

(il) The refusal to hire an individual based on 
stereotyped characterizations of the sexes. Such 
stereotyp~ includea for e~ample, that men·are less 
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• capable. of as·sembling intricate equipment: that women 

• 

are : J:es-s ·capable· of aggress.i ve .. sal,esmanship.. . The. . . . .. ·. 
principle of.ncm~discrimination requires thau .individuals 
be considered on the basis of individual capacities and 
not on the basis: cif. any characteristics generally 
attributed•· to· the· group•. 

•" ( 2 } Where· i·t is necessary,. .fol;' :the pu.r:pos:~ ~i , , . 
authenticity- 'or gem:dneness:, the Commi!lsion. -Wili. con­
sider sex'·to' be a bona fi:de occupati,onal qualification, 
e.g .. ., an ac~or,or.~ctress. 11 29 C..,F.R. § 1604.l. 

•• . ' 1 •• •; :- • I• ' I I,;'' 

The :a'dminis'brative · interpretation ·of :t.his. Aet, by the EEOC has been 
declar~d 'to.be ••~n.titled''to great deference .. l',. Gr.tig;s v •. -Duk.a .Power co., 
401 u:;s .. -~24 · (~971 l,; · - · · · 

. ' ~ . 

The sct,pe of this 1•excepti0n u has been explained' in these wore.ls i 
,. ' \ ' . . ·:· .· \ . . 

' •· •• • •• -~ • • • • I 

·
11 Based--ori-th;e :1eglslat'ive ' . .intent and on :the Commission's 
i.tit~rpretation, · senual chara.'cterist:ics, rather .. than 
charact'eristi:cs<· that',·might, to one degree or another, 
correlate with a particular sex, must be the basis for 
the applieation of· tha, BFOC;f except.ion." ,. Rosenfeld v:. , , . 
southern·Pacifio compan!l~ 444 F,.2d 1219 (9th Cir., 1971). 

. . 

. :i:t. is .. obvious that1
• 26 M .. R;. ~r.A·. · §§- 731•735 $rt~, al+ ,based upon an 

. assumpti:on.t'1'1at· ·wemen,.. as a greuJi,•· ean neither WOJ"k U;·long, nor as 
continuously, rio:i, . undez- the 11ame ·eondi t.ions. as men... Tbe statutory 
provisions Pr:!Sclude all women from demonstrating their actual capacity 
to perform eqU.ally with men;;· Th±s barrier· confl.ict;s. w~~h the re,quir~ment 
of 'I'i.tle VII that: - . . . . . 

-: : • • • • ,• 1 • 

11 Eacb individual, otherwise entitled to th$ position is 
. afforq.ed an opportunity· to demonstrate· that he ha.a. the 
'capacity to perform the work,. 11 Jones Metal Products Co .• 
v. WaJ.k&r~ 29 Ohio St-,.2d 173) 283. N.E.2d l, 5 (1972}~ 

26 M~~•·s .. A •. § 731, 733·and· 734,· rest.riot tp,$ empl~nt .. opportunity 
of wometi' by limiting·· the length o.f hours .in. which. t.hey. --c~n work~ This 
denies them· the equal tr·eatment with men which is required by Title VII,. 

26 M~R~S .A.. § 732 and 735 requires an employ~r to afford certain 
"privileges" to females which are not afforded to males, ijte,._f a thirty 
minute rest period and ·a seat~ ·However, 
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: ''Sec1:.ion.2000e-2(a). (l) makss'it :an unlawful' 
employment practice for.an employer to_discriminate . 
aga.inst.any.•individual with.respect.to his·conditic,ns . 

· or privileges of employment· ,because of such individual• e 
li?Eil~"' Title VII applies equaJ.:ly to males·, as ·we11 ·as 
females.," 

Aceordingly6 • it· is clear that 26 M.a.s.A. §§ · 73,1 .... 73.5 are all in. 
conflict with 'l'itla VII of the· Civil· Rights Act of 1964, and by virtue 
qf the supremacy Clquse,• (Paragraph ·Two., A.rticl-e<VI, constitution of 
the Onit·ed $tat.e,s) .such .statutory· provision.$. are preempued in the area 
in Which Title VII is oper.ative., · 

sf~.iiar ·state statutory provisions have been held to be in conflict 
with 'llitle -VIIi and .similar·ly inope~ative in many recent· Fecleral 'and . '· 
stat.a ·0:0.\U.''.t, (1ecisions ... , 'f~, example, .. sea-Rose.nllel:4· and J,snes Metal · · 
lfroduct.s Ce., bo~h.. cited above~ a·nd Schael?fer v •. san. P±es;e Yellow Cab, 
Inc., 462-·F .. 2d 1002 (9th ci.r., 1972), Manning v. rntel:natiio,nal Union;; . 
466 F .. 2d 8.12· ,(ptl\ Cir"', 1972H Hays v. f?tla'b.Cll Fo.r'e;st.s/ :tne.,· 465 F.2d 
1061 (8th Ci.i:~ :1 1972); Garneau v_. ita:r:theon CetnJ:!§AY~ 323 F .. Supp ... 391 
{ 1971) t .and Leblanc v.. Sou:thern Bell.. Telephone and Te-l.srap;h comP!n~,, 
3.'.33 F.Sµpp. 6()~. (J.971). . . . .. , 

JON A. LUND 
A,ttorney ~erieral ,· 

OJCI 
C ·--- JAL: mfe 


