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Maynard F •. Marsh.. Commissioner 

Lee M. Schepps, Assistant 

May 18, 1973 

Inland Fisheries and Game 

Attorney General 

Title 12 M.R.S.A. § 2557-A, Public access to waters stocked by the State, 

SYNOPSIS: 

The Department of Inland Fisheries anq Game may not plant fish or 
fish spawn raised by the State in any inland waters unless free public 
access to those waters is provided during the fishin.9 season. The form 
of access which must be provided is different fran /i/£n~·: distinctly 
greater than access to which the public i.s entitled under the Colonial 
Ordinances • 

FACTS: 

Title 12 M.R.S.A. § 2557-A (the "Act") provides that no fish or 
fish spawn raised by the State shall be planted or deposited "in any 
inland waters of the State unless free public or private access to the 
public is provided to said waters at .such time as said lakes' are open 
to fishing under th=general law." ·There are inland lakes which are 
great ponds but to which no specific access. public or private., has 
been provided to the public at any time for the purpose 0£. fishing. 
The public has common law rights under the Colonial Ordinances to fish 
and to fowl in all great ponds under certain circumstances. Questions 
have now arisen concerning. whether or not rights under the Colonial 
Ordinances are sufficient to permit the stocking of such ponds and lakes. 

QUESTION: 

May the Department of Inland Fisheries and Game (the. "Department") . 
lawfully plant or deposit fish or fish spawn raised by the State in 
inland waters to which the·only access provided to the public is that 
access conferred by the Colonial Ordinances? 

ANSWER: 

No. 

REASONING: 

The Colonial Ordinances, now a part of Maine's common law, grant 
to the public, among other things. fishing and fowling rights in all 
great.ponds provided access to such ponds may, in terms 0£ the ordinance, 
be had "by passing on foot without trespassing upon any man's corn or 
meadow." Since at leas 1649, .therefore, the public has had available 
to it this limited form of .access to all great ponds • 
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The Act.was enacted by chapter 104 of the PUblic Laws of 1965. 
The is$ue is whether the Legislature intended that the public uaccesau 
required by the Act be scmething different from or greater tllan that to 
which the public was already entitled when the-Act became--effect-ive. 
For sev•ral reasons, we conclude that the Legislature in:tended a different. 
and si9nificantly more functional type of public access in the Act.. First .. 
the Act restricts the. conditions~er which it will ,grant a public 
benefit {in the form of stocking fish). lihen a lake· is stocked at 
public Glq)ens:e, the greatest beneficial impact falls upon the particular 
riparian owne.r.s and upon those persons in a position .to g-ain ready 
access 1::o the lake for the purpose of fishing. It seems-logical. tl:u.lt 
if tlle t,egisla ture imposed a condition upon the bestowal cf a public 
benefit. that condition should be construed to secure/Broad and mt a 
narrow public right .. 

Second. the.Act. ~•quires."fre.e" ac::caes., wh.i.e.h implies that it was 
directed agai:nst situations w~e fees have been charged the pul>lia!I No 
fees _have bean or can ba. char9ed 'by private la.ndcwners to members of the 
public to exercise such aommon law rights. Moreoeer. the Act requires 
that public access be prov.ided c;,nl.y .. at such times as said lakes are 
open to fishing under t·he general law,." This presupposes that the. publ:io 
access intended by the _Act could.be suspended. during -the closed season, 
yet the pUblie m,.s ma.ny rig-hts under the Colonial Ordinances not relate 

· to the fishing sea.sen including the right to boat, bathe#' take water, C\ih .. 
ice and bunt fowl .. Finall.y; the public may not trespass upon any man's 
corn or meadow· under tbe Colonial Ordinances, yet the Act does: not contai.n 
this limitation. .. This gives rise to the presumption that access must be 
provided to the public under the Act even if it means. in some cases'" 
crossing improved lands,. · · 

It seems clear from.the purpose and. wording of the Act# therefore" 
that t.ha Leg:islature intended to require in the Act some form of public 
access during the fishiwg seas,on which is different from and which is 
greater than that access to great ponds.already enjoyed by the public 
for more than 300 years prior to the Act. The Act does not. spell out 
precisely what form of public access is required. It is safe to assume# 
however, that the form of access required to be provided is free and is 
via a distinct and functional way of passage. It may also be concluded 
that the type of access which must be provided is consistent with the 
kind of fishing in common use on the body of wat.er in question-for 
instance, access to a fisherman allowing him to launch only a canoe may 
not be adequate where, because of the si.ze of the lake,- the only practical 
means of fishing is from a larger watercraft .. 

LEE M,. SCHEPPS 
Assistant Attorney General 
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