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To_}!iJ lif!m F. Kearns 1 Jr., Com.:1is sioner Dept . ·Mental Health and Corrections 

• om \.ii 1lL;_m_J. Kellebs)f-t-_i;.5_~t..,__Atty, Gen' 1. Dept. Mental Hea\th and Corrections 

Sv.1,ject __________________________________________________ _ 

SYLLABUS: 

State personnel not licensed under Title 32 H,RoSoAc 1964, included those classified 

as 11 psycbiatric aides11 at the two State hospi ta.ls,. ma.y not le.gaily administer ri1edicatio119. 

Both civil and criniinal liability may flow from the 2,clministration of r.r.3d.icati.on by un­

licensed personnel. 

It has repeatedly come to the attention of this office that psychiatric aides at 

the two state hospitals~ r,vho are not licensed by the State in any capac;ity, regularly 

administer nedications to patients in these hospitals. Due to the serious implications 

of this practice, vis-a~vis the position in which certain State employees are placed .y tlie iey_u5.:r:emeuL::; of Lbiti prcl.ci.:ice, th: s Opinion is considered require.cl in order that 

the Departm(mt of Mental Rea 1th and Corrections fully understand· the c:·iminal and civil 

liability wltich may flow from the continuation of this practice. 

OUESTIONS:. 

1. Wh(I may legally ad:min;lster medic,9,tions in the various State il,stitutions? 

2. Wh,1t are the le gal implications :if the current practice of ''p.7chiatric 

a:Ldes 11 admi1tisteri.ng medications solely upon the authorization of the Depar.tment of 

Mental Health and Corrections? 

ANSWERS: 

1. Medications may be legally administered only by a licensed professional nurse 

or a licensE~d practica 1 nurse who does so ~nder the supervision of a licensed profes-

sional nurs.! or a physician or ·dentift. Unlicensed personnel, includir.•g npsychiatric 

at t 1 :e two State hospitals may not legally administer medicatior s. 

IL egally admini.stering medicatLx1_ j_s a mis<lemearwr punishable by a fine or 

impri.sonmcni or both'"'.T- This practice may also re.rmlt in ci.vil liability to both the 

personnel ac tu2.lly. ndministering the meclic:ation ar,cl the state cffice:..- 1.vho purpo"!.-ted 
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to Duthorize the illegal act. 

REASONS: ------

-2-

./ 
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1. There are several statutory provisions which must be considered in 

order 'to determine who L:; qualified under our law to pass medication. 

Title 32 M.RoSoA. 1964, chapter 48, as enacted by the Legislature by P,L. 

1972, c, 591, which repealed chapter 47 of Title 32~ coritains the statutory 

provisions relatin~ to Physicians and Surgeons. Section 3270 states in part: 

"Unless duiy registered and licensed by the (Board of Regis­
tration in Medicine), no person shall practice medicine or surgery 
or a·'1y branch thereof, ... by prescribing or furnishing any drug, medicin.e, .•• n 

Initially, it is clear that a licensed physician can iegally administer 

medica tio.1s. 

T,itle 32, M.R, S .A. 1964, chapter 31, contains the statutes which authorize 

'licensed nurses to administer properly prescribed medications. Section 2101 

states in part, 

"It sha 11 be unlawful for any per son not licensed under th··.s 
cha;:iter to practice or offer to pr3.ctice professional or practical 
nu::::=:ing in this State.n 

Sect i.on 2102, sub-section 21, ·paragraph D, includes within the definition 

of 11 profe rnional 11ursing; 11 
_ the 11 (a) dmin Lstration of medications and treatment 

as prescribed by a licensed physician o-c dentist." Subsection 3 ·of that section 

states; 

11The practice of I practica 1 n.ir sing I means the performance for 
con1--2nsation of those services in observing and caring for the i 11, 
inju1~ed or infirm in administering treatments or medication or 
in 'pplying counsel and procedures to safeguard life and health based 
on the principles underlying the p:-::-actice of practical nursing under the 
supervision of a registered pro'fessional nurse, licensed physician or 
dent:_st. 11 

Ther,C; exists some language in Sect-Lon 2101 which must be considtred 

before co~cluding whether the above-cit~d sections circumscribe the .imits of 

those the State has authorized to pass ;nedication. The last paragra1•h of that 
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section states: 

11This chapter does not affect or prohibit the employment of 
persons functioning under supervision as nursing aides, attendants, 
orderlies and other auxiliary workers in private homes, offices, 
hospitals, nursing or rest homes or institutions." 

It should be emphasized that this language does not carve out any exception 

to the prohibition of section 2101 that it is unlawful for any person not 

li.censed to practice under chapter 31 to practice. nursing. It merely makes 

clear that the chapter did not intend to entirely foreclose non-licensed 

persons from the health care profession so long as they are employed under 

supervision and do not otherwise perform duties defined under chapter 31 as 

being entirely within the province oft.he nursing profession. It shuuld be 

clear from the above-quoted sections that the administration of medications 

may not be done legally except by a licensed professional nurse or a licensed 

practical nurse who does so under the f;upervision of a licensed prof,issional 

nurse or a physician or dentist. 

It 1_s concluded that unlicensed p 1?.rsonnel at the various state :i.nstitutions, 

including those classified as 11 psychiat.ric ·aides" at the two state h1Jspitals, may 

not legally administer medications. 

2. The legal implications of unU_censed personnel,. including 11 psychiatric 

aides 11 ill the two state hospitals, adm:_nistering medications must be considered. 

Title 34 M.R. S .A. §2106, subsection 3, makes it a misdemeanor for an:1 person to: 

11 PractiC(! professiona~ nursing or practical nursing as defined by th:Ls chapter 

unless duly licensed to do so under t:ris chapter. 11 Section 2106 then provides 

that, nsuch misdemeanor shall be punishable by a fine of not more than _$100 for 

a first )ffense, or by impr:i.sonment of not more than 10 days. Each ;-;ubsequent. 

offense ;;hall be punishable by a fine 'Jf not more than $200, or by i1nprisonrnent 

of n.ot l':'ss than 10 days 11or more than 30 days, or by both.I! It sb.01ld be noted 
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thnt each act of administering a medication ~ithout a license would constitute 

a separate offetise under section 2106. 

It must also be stressed that any State employee who authorizes another 

employee to administer medications illegally would also be liable in damages 

for any harm which might be occasioned to a patient as a result of receiving 

illegally administered medication. 

11 (S)tate officers are not.personally liable for the wrongful 
acts of agen·ts, servants, or other persons acting under them. when 

·. they have themselves been guilty of no personal neglect, misfeasance, 
or wrcng, and the rule of respondeat superior is inapplicable to 
such f-ituations." 81 Corpus Juris Secundum 1040. 

As thE above quotation illustrates, if any State employee were to 

authorize criother to illegally administer medication, especially after having 

been puc: on notice of the consequences 01: that authorization through this 

Opinion, st·.ch State employee would be gu'._lty of misfeasance; and were a patient 

harmed by the illegal administration of medication, the doctrine of respondeat 

superior ,-vnuld operate to make such Stat(: employee as personally liab1 e for 

the harm raused as would be the _employee who illegally administered tLe 

medication-

1·(s)tate officers may be held :;ersonally liable for their unauthorized 
acts. 1' 81 Corpus Juris Secundum l01 rO. . 

In st ch a situation, the Office of :.:he Attorney General may be d:i sincli:r1ed 

to defend ,t suit. for damages against a S::ate employee who· continues to pretend 

to authorize:the illegal administration of medication in the face of this Opinion. 

William J. Kelleher 
Assistant .!i.ttorney Ge11eral 

WJKivv 


