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SYLLARUS:
State personnel not licensed under Title 32 M.R.S.A. 1964, ‘included those classified

as "psychiatric aides'' at the two State bospitals; may not legally adﬁini ster medications.

Both civil and c¢riminal liability may flow frc—rz; the administration of wadication by un-

licensed persomnel.

FACTS:

It has repeatedly come';co the attention of tﬁis cffice that psyc¢hiagtric aides at
the twé state hospitals, r;vho are not 1i censeu by the State in any cayac1ty, regularly
édmlnl ster ncdlcatlons to patients in these hospitals. Due‘tp the seriogs implicatiéns
(;)f this practice, \Tis-an\}is the position in which certain State 'employees are placed

‘y the reguirements of thiy practice, thls Upinion is comnsidered fequired in order thar_
the Departm@mt of Mental Health and Corrections fully understand: the criminal and c1v11
1iability which mey flow from the continuation of this bractlce.

QUESTIONS:

1. Who may legally admlnlcter medlcatlons in the various State ipstitutions?
2. Wh<t are the le gal 1mp11catxons of the current practice of "paychiatric
aides" administering medications solely upon the authé)riz&ti@n of the Department of
Mental BHealth and Corrections?
ANSWERS:

1. Medications may be legally administexed cvnly by a licensed professional nurse

or a licensed practical purse who .does so under the supervision of a licensed profes=-

sional nurs.: or a physician or demtist. Unlicensed perscommnel, including "péychiatric

—t
%]

¥,
-

‘ides” at the two State hospitals may not legally administer medicatiors.
2, Illegally administering medication is a misdemeavor punicshable by a fine or

imprisonmen! or both... This practice may also result in civil liability to both the

personnel actual ly administering the medhatxmf ar:d the state officer who purported
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to authorize the illegal act.

i, There are sevefél statutory p#oviéions which must be considered in
order to dete;minc who is qualified under our law to pass medication.

Title 32 M.R.S.A. 1964, chapter 48, as enacted by the Législatgre by P.L.
1972, .¢., 591, which repealed chapter 47 of Title 32, contains the sfatutory
provisionsbrelatinv to Physicians gﬁd Surgeons. Section 3270 states in part:

"Unless duly registered and licemsed by the (Board of Regis~
tration in Medicine), mo person shall practice medicine or surgery

or aay branch thereof,...by prescribing or furnishing any drug, medicine,..."

El

Initially, it is clear that a licensed physician can legally administer

medicatioas.
Title 32, M.R.S.A. 1964, chapter 31, contains the statutes which authorize

‘licensed nurses to administer properly prescribed medicaticms. Section 2101

states in.part,
"It.shall be unlawful for any person mot licensed under th's
chapter to practice or offer to practice professional or practical
nu-zing in this State."

Section 2102, sub-sectiom 21, 'paragraph D, includes within the definiticn
of "professional nursing,” the '"(a)dministration of medications and treatment

as prescribed by a licensed physicianm or dentist." Subsection 3 of that section

states:

"The practice of 'practical mirsing' means the performance for
corpensation of those services in observing and caring for the ill,
injured or infirm in administering treatments or medication or
in -pplying counsel and procedures to safeguard life and health based
on the principles underlying the practice of practical nursing under the
supervision of & registered professional nurse, licensed physician or

dent:st."

Thera exists some language in Section 2101 which must be considered
o ' -
. before coucluding whether the above-cit:d sections circumscribe the .imits of

\ those the State has authorized to pass wmedication. The last paragraph of that
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section states:
"This chapter does nof affect or prohibit the employment of

persons functioning under supervision as nursing aides, attendants,

orderlies and other auxiliary workers in private homes, offices,

hospitals, nursing or rest homes or institutioms.”

It should be emphasizea that this language aoeé not carve out any exception
to the prohibitibn of section 2101 that it is unlawful for any person not
licensed to préctice under éhé?ter 3L to practi;e.nuréing. it merely makes
clear that the chapter aid not intend to entirely forecloée non-licensed
persons from the health care profession so long as'they afe employed under
sﬁpervision and dé not otherwise perform~dutie§Adefined’under chapter 31 as

. being entifely within the province of the nursing proféssion. It shuﬁld be
clear ffom the above-quoted sections that the administratioﬁ of medicgtions
may not be done iegally except by a licensed professioﬁal nurse or a licensed
practical nurse who does so up&er the.gupervision of a licensed professional
nurse or a physician or demtist.

It *s concluded thét unlicensed persomnel at the various state institutions,
including those classified as ''psychiairic ‘aides" at the two state hospitals, may
not 1egaliy administer medicatioms. . ' ‘

2. The legal implications of unliéensed personnel . inclﬁding ”psychiatfic
aides" in the.two state hospitals, adm;nistefiﬁg medications must be considered.
Title 34 M.R.S.A., §2106, subéectidn 3, makes it a misdemeanor for any pefson to:
uPréctiga professional nursing or pracﬁical nursing es defined by this chapter
unless duly licensed to do so under this chapter." Sectidn 2106 then provides
that, "Such misdemeanor shall be punishable by a fine of not.more than $100 for
a first >Efense, or by imprisomment of not more than 10 days. Each subsequént

~offense éhall be punishable by a fine »f not more than $200,Aor by imprisonment

of mot less than 10 days nor more than 30 days, or by both.'" It shoild be noted
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‘that each act of administering a wedication without a licemse would comstifute
‘a2 separate offense under section 2106.

It must also be stressed that any State employee who authorizes another
employee to administer medications illegally would also be liable in damages
for any harm which might be occasioned to a patient as a result of receiving
illegally administered medication.

Y(S)tate officers are mot.perscnally liable for the wrongful

acts of zgents, servants, or other persons acting under them when

"they have themselves been guilty of no personal neglect, misfeasance,

or wreng, and the rule of respondeat superior is inapplicable to

such situations." 81 Corpus Juris Secundum 1040.

As the above quotation illustrates, if any State employee were to
authorize znother to illegally administer medication, especially after having
been put on notice of the consequences o3 that authorization through this
‘Opinion, stch State employee would be guilty of misfeasance; and were a patient
_ harmed by the illegai administration of medication, the doctrine of respondeat
] : : .
superior wruld operate to make such State employee as persomally liable for
the harm caused as would be the employee who illegally administered tle
medication.

"(8)tate officers may be held »ersonally liable for their unauthorized
acts.'" 81 Corpus Juris Secundum 1040,

In sich a situation, the Office of rhe Attornmey General may be disinclined
to defend a suit for damages against a Siate employee who céntinues to pretend
to authorize the illegal administration of medication in the face of this Opinion.
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