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May 11, 1973 

Honorable Wakine G. Tanous 
chairman, committee on Judiciary 
Senate Chambers 
state House . 
Augusta, Maine 

Re: L. Do 572 - AN ACT to Pe.rmi t Associations for 
the Promotion of the- Pulpweod · Industry o · 

Dear Senator Tanous: 

This will respond to your letter dated May 78 1973 address-· 
ed to Deputy Attorney General John w. Benoit, Jr., requesting i?n 
opinion with respect to the constitutionality of the Bill refer­
red to above. For. the reasons wtiich•·fol'lO'W', it is our opinion 
that the Bill does not, on its face, appear to be unconstitu­
tional. 

The Bill under consideration would, in effeC'I:, exempt certain 
associati.ons and corporations· 11 organized fo.r the sole purpose of 
marketing, producing or trucking pulp-vV'ood or sawlogs" from the 
full operation of the State's antitrust lawsq · particularly 10 
M.R.S.A. § 1101. That section declares unlawful "every contractf 
com1::iination in the form of trusts or othe2.-wise, or conspiracy, in 
restraint of trade. 11 

The Legislature has heretofor specifically exempted the form­
ation of certain kinds of organizations from the full operation 
of the foregoing languagec 13 M.R.S.A. § 171 specifically e~empts 
fish and shellfish organizations as follows: · 

11 No association or corporation organized 
for the sole purpose of marketing,· fish, 
shellfish or any of the fish products or 
agricultural products.of this· state, the 
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"members of or stockholders in which are 
actually engaged in the production of such 
products; or in the selling, canning or 
otherwise preserving of the i;3am.e, shall be 
deemed to be a conspiracy o;c a combination 
or in restraint of t.cade OJ:'. an attempt to 
lessen competition or to fix prices arbi­
trarily; nor shall the marketing contracts 
and agreements between such association or 
corporation and its m~m.bers or stockholders 
be considered illegal as much or in unlawful 

. restraint of trade or as part of a conspir­

. acy or combination to accomplish an improper 
or illegal purpose." · 

Similarly, 13 M.R.S.A. § 1829, relating to agricultural 
associations, ell:plic.itly. provides .that. no such association 
otherwise complying with t.he' provisions cf the Uniform Agricul­
t.ura1 cooperative Association: Act "shall be deemed to be a 
consP,iracy, or a combination in restraint of trade or an illegal 
monopPl.y • • • n 

i' '>- . I 

Ex$mptions fra11 the antitrust laws exist on the federal 
level as well. , Section 6 of the Clayton Act ( 15 U. S .·c ~ section 
17) ex~mpts -agricultural cooperatives, ~s follows: 

11 
.. ·• • Nothing contained in the antitrust· 

laws shall be construed to forbid the exist­
ence and operation of labor, agricultural, or 
horticultural organizationsj instituted.for 
the purpose of mutual help, al'ld not having 

·. capital stock or conducted for profit, · or to 
·forbid or restrain individual members of such 
organizations from lawfully carrying· ·out the 
legitimate ol:ijects thereof; nor shall such ' 
organizations, or the mernbers thereof, be held 
o+ construed to be. illegal combinationsp or 

_ conspiracies in restra~nt of trade, under the 
· anti tiust 'laws. 11 

· 

'l'he copper-Volstead Act (7 u. s. c. Section 291) extends the. fore-
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going exemption to corporate or non-corporate agricultural associ­
ations with or without:. capital stock, and specifi9ally permits 
certain collective activities, as follows.: 

"Persons engaged in the production of agri­
cultural products as farmers, planters, raabtl-

. men, dairymen, nut or fruit growers may act 
together in associations, corporate or other­
wise, with or without capital stock, in 
collectively processing, preparing for mark.eta 
handling and marketing in interstate and 
foreign commerce, such products of persons 
so engaged. such associations may have mar­
keting agencies in common: · and .. su·ch associa­
-i::ions and their members may make the necessa.:cy 
contracts and agri~err.1ent .to effect such pur­
poses • • • 11 

rn addition, section 5 of the cooperative Marketing' Act of 
1926 (7 u.s.c. Section 455; provides that agricultu.;-al as,socia'l:,ions 
may "acquire, exchange, interpret and dissemin~te past, present, 
;and prospective crop, 1uarket, st.atistic.r..l, econorf!iC and similar 
information by dr.cect exchange between .. · . , S'l.1ch ass·ociat ions." 

The act under coni::d.deration goes no further than 13 M'.. R. S .JJ, •• 

§ 171 or 13 M.R.S.A. § 1829. Indeed, the language of s~ction l 
of the Bil'l. appears to be a carbon· copy of p·ortions of 13 M. R.. S .A, 
§ 171 .i:elating to fish and shellfish mark$ting organizationso If 
fish and shellfish marketing organizations do not per se constitu­
te a violation of the state's anti trust laws, ai1d' the statute 
permitting the formation of such organizations is not unconsti­
tutional, we do not perceive how a Bill granting pulpwood t:cuckel."s 
organizations similar treatm0nt can~ ·on its face, 'be considered 
unconstitutional. 

In this latter connectiono we note that similar exemptions 
from State.antitrust statutes have been upheld as being within 
permissible boundaries under the.Fourteenth.Amendment to the -
United States consitutiono In Tigner v. state of Texasp 310 U~S. 
141, 60 s. ct. 879, reh. den. 310 u.s. 659, 60 s. ct. 1092 (1940)j. 
the United states supreme court :culed that an exemption from the 
Texas antitrust statute granted to agricultural products and 
live stock in the hands of producers.or raisers did not ~miblate 
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t.he Equal Protection Clause., See also, Williams v. Quillt 277. 
N.Y. 1, 12 N.E. 2d 547 (1938), appeal dismissed 303 U. So 621, 
58 S.Cta 650r Cf. Dickinson Vo Maine Public Service co., 223 
A. 2d 435 (1966). 

we trust the foregoing opinion will be of assistance t.o 
you. If we may be of any further assistance, please.let us 
know. 

very truly yours, 

MARTIN L. WILK 
Assistant Attorney General 

MLW/jo 


