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Honorable Deane A. Durgin 
council Cha.i.'nber 
state House. 
Augusta, Ma.ine 

. Dear Deane: 

S'YL:t,ABUS: 

May 2., 1973 

The Maine Employment Security commission has the legal duty 
to administer the employment _security law with certain exceptions 
granting some dut.ies to the commissioner of the Department of 
Manpower Affairs~ Presently there is no commissioner of the. 
Department of.Manpower Affairs. 

FACTS: 

There has arisen s.ome controversy between the Executiv~ · 
co~cil, the office of commissioner_of Manpower Affairs., and the 
M.E.s .. c.. As a result, you seek on behalf of the Executive council., 
the opinion of the Attorney General the answer to four questions 
set· forth below. 

QUESTION NO. l: 

Does 26 M.R.S.A. § 1082., subsection 1, give·the two (2) members 
of the commission (other than the Chairman) the right to participate 
in all of the administrative matters including the employment of 
Agency personnel.,, the preparation of the Agency budget., etc.? 

QUESTION NO. 2: 

V 

Does 26 M.R.S.A. § 1082, subsection 4 conflict with subsection 1 
supra with respect to appointment of Agency personnel? 
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QUESTION NO. 3: 

Whether or not the current chairman of the Employment Security 
commission is legally the commissioner of Manpower Affairs in view· 
of the fact that he has not been confirmed by the council?. 

QUESTION NO. 4: 

A general interpretation of the statute with respect to the 
administrative autho,:ity of the ltlElmbers of the commission is also 
requested. 

ANSWER NO •. 2 ! 

No. 

ANSWER NO .. 3 ~ ~ 

No. 

ANSWER NO. 4: 

see Reaeons .. 

we will answer each ~estion ·separately so far as possible. There 
may be an over lapping between the answers·. to questions 1 and 4. 

QUESTION NO. lt 

Title 26 M.R.S.A. § 1082., subsection l., provides in part: 

"It shall be the duty of the Commission to administer 
this chapter.. It shall have power and authority to adopt., 
amend or rescind regulations as provided in subsection 2., 
to employ such persons., make such expenditures., require 
such· reports, make such investigations and take such other 
action as it deems necessary or suitable to that end." 
(Emphasis supplied). 
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The last sentence of the subsection authorizes the commission when 
it believes. that a change in con:tributiqn or benefit rates will become 
necessary to protect the solvency o.f · the fund to inform the Governor 
arid the Legislature and make rec0Inrn$ndations with X;etilpect. thereto. 

This subsection gives the po~ and authority relative to pro­
mulgating regulations, employing personnel, making expenditures and 
other matters sta.ted in subsE!ction l to the Commission .. 

QUESTION·NO. 2: 

subsecti.on 4 of the same section and title states: 

. nsubjec.t to other. provisions 0£ this chagt;er, the commiesioner 
of Manpower ~£fairs is authorized to appoint and prescribe 
the duties and powers of, and fix the compensation.p:Esuch 
officers, accountants, attorneys., experts and other person$ 
as may be. necessary in the performance of his duties,. 
subject to the Persotmel Law. 0 (Emphasis suppl.ied) •. 

. . . ' . . . 

It J.s to be noted that the duties of the commissioner of Manpow$r 
Affairs are explicitly 11 subj$ct. to o.ther provisions of this chapter. u 

This right.to appoint and prescribe the duties and powers of per­
sonnel is;. subjec-t to the commission• s right to "employ such ·persons 
••• as it deems necessary or suitable to that end. II Namely, to 
11 admini.ster •this chapter.,tt The duties of the commissioner of Manpower 
being nsubject t9 other. provisions of this chapter .. means that he 
takes only those actions approved by the Commission.. His q:µtie.s are 
not 11 executlve .. they are 11ministerial1i in nature. 

we further note in subseet.ion.4 .. The commission may delegate 
to any such person so appointed such power and authority as it deems 
reasonable and proper 1 £or the effective administration of this 
office .. • • • 11 (Emphasis supplied) • 

The intent.of the legislature is· that the commission is still 
the administrative head of that part of the Mqnpower Department which 
consists of the Maine Employment security commission, and that the 
commissioner of Manpower Affairs has only the authority which he 
would have as a member of the Commission. 

In this connection it should be pointed out that section 1082., 
subsection 2, indicates that two commissioners shall cons'ti tute a 
quorum. Also, that Title 1, § 71, subsection 3, provides: 



\ 
.l 

Honorable Deane A, Durgin May 2., 1973 

"Words g:i.ving authority to 3 or more persons 
•·· authorize a majority te> act,. when the enactment 

does not otherwise determine." 

There is no conflict between§ 1082., subsections land 4. 

It should be noted that the commissioner of Manpower Affairs 
is given duties. relative .·to the overall department in § 1401 
as follows: 

'
1Budget. Prepare a budget for the department; 

"Personnel~ Transfer personnel w:i,.thin the department 
to insure t..11.e efficient utilizatiol;'l of department per".'" 
sonnel subject to the Personnel Law; 

lll?Urchase. coordinate the purchase and use of all the 
department equipment; and 

"~eview. Review tbs function and operation of the 
department to insure that overlapping functions and 
operations are brought to th~ attention of the Governor 
and Legislatri.re. 11 

It must be said that he has these duties even as they re late to 
Maine Employment security commission.. · He · prepares the budget for 
the whole department; he may transfer personnel within the depart­
ment; he may coordinate the purchase and use of departmental equip­
ment; and he may review and report to the Governor and Legislature, 
the functions and operations of the department. see § 1082~ 
subsection 1., concerning reporting to the Governor. 

It is only in these areas that he has the full duty of admini.s­
tering the Employment Security Law. 

QUESTION NO. 3 : 

The records of the off ice of the Secretary of state show that 
James c. schoenthaler was appointed commissioner of Maine Power 
Affairs on October 6., 1971 to serve at the pleasure of the G~rnor 
and Council. He qualified on October 11., 1971. This appointment 
was in accordance with P.L. 1971 Chapter 499., section 1. 

The term of this office was terminated by P.L. 1971, Chapter 622, 
section 143, effective March 15., 1972. 
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P. L. 1971., Chapter 620 which permanently created the Department 
of Manpower Affairs headed by a commissioner., became effective 
July l, 1972. · on June 21, 1972 Governor Curtis advised James c •. 
Schoenthaler that effective July l, 1972 he was appointed temporary 

. Deputy cornmiss.ioner designated as Aet.ing commissioner of the 
Department of Manpower Affairs. This appointment was for 60 days 
in accordance with 5 M.R.S .. A • ., section l. Mr. Se:hoenthaler could 
not succeed himself at the e.nd of the 60 .... day period. 

No person has been api:ointed by. the Governor with the advice 
arid consent of t:he counc::ll, as Commissioner of the Department of 
Manpower Affairs. No perso.n has been named as a temporary Deputy 
commissioner sinc.e August 29, 60 days after the July l., 1972 
appointment. There is no c.ommission$lf o~ the Department of Man­
power Affairs. 

:rt should he noted by P.L. 1971., Chapter 620, it. provides: 

1•irhe commissioner of the Departma...'1t of Manpower 
Affairs shall also be chairman of the Employment secu1;,ity 
commission. u: 

The reverse is not the case.· The chairman of Maine Employment 
Security commission is not the Commissioner of Manpower Affairs. 

QUESTION NO. 4: 

The answer.to questions 1 and 2 seems to. answer this question. 
Attached is a. copy of a memo from· George c. West,· Deputy Attorney 
General., to James s. Erwin" Atto.rney General, dated April 27, 1970.; 
a letter from Erwin to James George, sr._; and an opinion given to 
James c. scboenthaler dated.May 29,' 1970. Only to the extent of 
section 1401 supra have the statutes changed the conclusions in 
those two opinions •. 

GCW:H 
Enclosures 

very truly yours., 

George c. west 
Deputy Attorney General 


