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Nicholas L. Caraganis, Director 

Charles R. Larouche, Assistant 

April 13, 1973 

Personnel 

Attorney General 

Salary increase for Mental Health:and Corrections Department Physician 

SYLLABUS: 

The commissioner of Mental Health and Corrections can grant to a 
physician in his Department a salary raise from R-33~ Step E ($448 
per week) ·to .R-3-.3, Premium Step 4 (.$544.80 per week)· provided such 
proposed raise for. that physician is expressly approved by the Governor 

,- and council,, pursuant, to P.L. 'l.970., Chapt,,ar 549, and provided tha:t 
such rai:s.e has been·included in the approved budget for the Department 
in P & S Law 197:1, Cha,pter 91.,. -or tq-a-t such raise is fundeq by an _ 
exchange in job clasidfic;ations, and. further provided that the aggregate 
rais.e. for t~e eftlployees of the me.ntal institutiQns of tha.t Department 
for t.he 1 year ~ly .1, 197i ta JUne 30, 1973, does not. exceed' 5 1/2%. 

FACTS: 

. . You state that your Department ha,s been requested by the Department 
of Mental Health and Corrections- to authmrize an increase in salary 
payment to a Physician III from R-33., Step E {$448 per week) to R-33, 
Premium Step 4 ($544 .. 80 per week).. · · 

You refer to'. (1) P.L. 1~70., Chapt~r 549 r . (2) Executive Council · 
Order #1415# dated June 24, 1970: (3) Chapter 91, Private and Special 
Law, 1971; and (4) Federal Wage Stabilization, Phase III., · 

QUESTIONS: 

L.. May the,, exceptions delineated by #1 and. #2 supra be authorized? 
or 

' ' 

2o What restrictions, if any, a.re.impose¢! by items #3 and #4? 

3. ~y this department consider your opinion as the guide to 
processing future similar requests .. 

ANSWERS:, 

1. 

2. 

Yes, but see "Reasons." 

See "Reasons." 

Yes . 
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REASONS: 

Your first question is answered affirmatively, subject to full 
compliance with P.L. 1970~ Chapter 549, as explained hereunder .. 
P.L. 1970, Chapter 549, amended 5 M.-:a.s.A. S 634 by inserting therein 
th~.foll!=JWing provision: 

-."The salary' o~ a physic_ian, psychologist or. psychia-t;ric • 
. sc;,cial worker# . empleyed by the Oepcµ'.~ent qf Men,=.a1 . Health 
El.nd. Cprrecti~ns,. sha:q be•. determ,ined by the. Commissioner 
-of ,Mental . HealtJ-i and Corrections with approval of the , 
Goy~rno;c and Ex~cuti v.e_ Cpunoil_.. · The .. salaries paid . under 
this provisi,;:>n. s~all nqt b~ in excess -of 25% ~bove- step 

. E of '!;.he ~tat.a of Maipe cpmpensation plan for_ et;ich_ of the 
. q~sign~ted , pos:i, tion el~ss~s unQer _ i;he . class-:L,ficati'.ons· of 

··. phy.sic,ian, psychologist or psychiaµ-ic socia·i Wt:>rke~:~:;.. :i::n 
determ:ini:pg .tl)_e, salca.ry to-,: such .position$, the· commissioner 

· and the Governor and Executive Council shall take into 
a<?Count prevailing 'salaries and fees for similar positions 
in other public· jurisdietie>ns and in privat·e ag-encies. All 
·other .. provi$$.Ons of the state-: P$rsC)nne.L Law· and. the· rules • 
. and regulation$· shall. apply t:~. said.· employees. '.' · 

) Executi~e counc::il order # l4lS of Jline, 24;_ "1970, provides: 

·"That. the commissi!l)n~r of Mental_ aealth,. and cbrrecti·ons · 
be anC, hereby is autho;i:-ized to dete,rmi:ne • the_. sal.ary of 

. · phj'sii:?ia~s, . psychologists., . and; psychiatri.,c s(,jq_:i.al _ 
workers employed by the Department of Mental Health~ 
Correptions, in aceorde.nc:e with and subject to salaries 
criteria and conditions set forth in the salary s.chedule 
apd poli:~ annexed'. hereto and made a part: hetteo:E. 

"This order shall constitute the approval of the Governor 
and Executive Counc.il, authorized pursuant to Ti:t.le · 5, 
M.R.S.A. 1964, section 634, as amended by P.L. '69., 
Chapter 549. n. - . · · 

· It appea,rs · that the proposed r~ise is not over l5% more than step 
E. Acc~rdingly, it is clear that the proposed raise would be within 
the power conferred upon the commissioner.by the above-quoted provision 
of 5 M.R~S-~. ,§ 634, provided. that such proposed raise is "approved" 
by the Governor and Councila Executive Order 1415 of June 24, 1970, 
effec~ively prescrib,es a policy for the guidance of the Commissioner 
in making any such raise in salary determinations to be subsequently 
submitte~ to the Governor and Council for.their approval. However, 
Executive Order 1415 of June 24, 1970, cannot be viewed as an "approval 11 

within the requirement of P.L. 1970, Chapter 549., That statute provides 
tha·t, 
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"The salary of a physician ••• exnployed by: the 
Department of Mental Health and, co.rrectiooe shall . 
be determined by the Commissioner of Mental Health 
and -Corrections -with the approval_ of ·the· :Governor and• 

-- -,E;xecu'tive counciL, •-~ : {emphasis ·supplied) 

until the name of such a physician is submitted to the Governor and 
Executive Council, together with a· propOE.t~d- Si;:ilary· for that particular 
per.son·, · ther·e- is nothing to be "approved" wi'thin the. mean'irig of that 
statute.. . . . .. ' : 

The _-fi-rs:t -part ·of ·your. second question· :r,equests -. ct" statement · of ·the 
r~strict-iens' ·:tmpos·ea by P ·oi -s Law;.' 1-971,- chapter· 91~ - That statutll 
provi_des, ·_ in pert.inent part·: :· ' ' : · · · · ·, 

'. ,; ' . \ \ ... · ' 

11Savings aca~ing within "a.'ppropria.t"ions · made for'jpe-r• 
ma:nent., pes·i'.tions · may be -us·~d -·tar other rs:en~~~¢urring 
pei.sonal, services when r~ciommended; by :the' ·department'· ,' 
head'' 'and . the' . Budg:et Off ic~r;# : and apiprovecl by'. t:he . ' I •• 

Gove.rncr and Counc1i:i,~- To provide some; degree· of __ 
fleJtibility; · each department,, ins_ti,tut.ion· 'or agency 
may appl:y t:e 'the -Personnel.- "Board --- fer an, exchange 
between job classifications, and such action may be . 

-approved i£ by so doing the total. amount determiriec!" 
to be made available £Gr Personal Services, in such _ 
account~. for· any· OOEf year is>riot exoeedea _and alsG· 
providing that certificati0n is· made; in writing.,· trait. 
such action will not· resul:t in an increased _request 
for Personal'Service moneys from the next'Legislature~ 
Copies of all Personnel Board_ action .r¥1.ating·· to' such -
changes shall be, furnished to_ the Legislative Finance 

_ Officer. " ·. · · 

It is'apparentthat theabove ... quoted statutory provisihn'-w.e>uld prohibit 
funding the•-prop-osed rai-se from "Savings accruing within ·appropriations 
made for. pe~manent positions~ .... 11

· It also appear·s that the preposed · 
raise couldbe_funded by "an exchange between job classificationsll · 
provided-the procedure specified therefor is followed and approved by 
the PersonnelBci\rd. In this•connection, your 'attention·is called to 
a-formal opinion of this-office, dated April 9, 1969, rendered by 
Deputy Attorney,General west to Mr. Garside. Legislative "Finance Officer, 
the Syllabus -of which states : · · 

11 Language in the Appropriation Act·stating·that 
job reclassificati(!)ns must not result in an increased 
request for funds from legisl:ature·can prevent upward· 
reclassifications unless accompanied by·comparable 
amount of downward reclassification~ 11 
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Also, in this connecti.on, your attention i.s. referred to an 
informal opinion of this Office, dated July 29, 1971., rendered to 
you and signed by.· Deputy Attorney General West, which discusses at 
length the above-quoted port.ion of .P.&S. Law, 1971# chapter 91 .. 
The foregoing would seem to constitute all of the "restrictionsu 
imposed upon the proposed raise by P.&s. Law, 1971, chapter 91. 
Of course, it. may be that the prior budget request. submitted by 

• 

the Department 0£ Mental Health and ce:rrections included an amount 
for this proposed raise and that such request was approved by the 
tiegislature and.is contained in Chapter 9l,.,l? ... &s. Law, 19_71. How-, 
ever,..this is a budgeting matter conc~.rning which you should consult 
'the commissioner of . Men ta 1 I:Ieal th and Co.l:'rections ~ the commissioner 
of Finance and Administration and the r.,egisl~tive- Financ~ Officer. 

The seco-:nd part of your question calls for a statement of 
the restrictions imposed by, Federal Wage stabilization, Phase III. 
That program provides the following restriction: the aggregate 

.
";• annual wage raise for a particular• "employee unit" is limited to .• 

the standard of 5 1/2%. :rt appears that an announcement. will ·oe 
made soon as to the. various State employee units and it seems 
likely that .the·individual who·is the subject of your inquiry will 
be in the "mandatory" control unit, consisting- of all the institu
tions in the Department of Mental Health .and corrections, except 
correctional institutions and the State Military and Naval Children's 
Home. Hence, even though . the. proposed raise .for tha·t individual 
would exceed 5 1/2%, such raise would not be barred by Federal Wage 
.stabilization, Phase Irr, provided the aggregate raise .fer all the 
employees in that unit for the control year (July 1, 1972 to June 
30, 1973) does.not exceed 5 1/2%. 

CRJ'.A:mfe 
CHARLES R.. LAROUCHE 
Assistant Attorney General 
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