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April 13, 1973

Nicholas L. Caraganis, Directer Personnel
Charles R. Larouche, Assistant Attorney General

Salary increase for Mental Health 'and Corrections Department Physician

SYLIABUS:

The Commissioner of Mental Health and Corrections can grant to a
physician in his Department a salary raise from R-33, Step E ($448
per week) to R-33, Premium Step 4 ($544 80 per week) provided such
proposed raise for that physician is expressly approved by the Governor
rand Council, pursuant to P.L. 1970, Chapter 549, and provided that
such raise has been included in the approved budget for the Department
in P & S Law 1971, Chapter Sl, or that such raise is funded by an
exchange in job classifications, and further provided that the aggregate
raise for the employees of the mental institutions of that Department |
for the: year July 1, 1972 to June 30, 1973, does not exceed 5 1/2%. |

EACTS.

Rl

_ You state that yeur Department has. been requested by the Departmeptv
of Mental Health and Corrections to authorize an increase in salary
payment to a Physician III from R-33, Step E (3448 per week) te R—33
Premium Step 4 ($544 80 per week).

You refer tof(l) P.L. 1970, Chapter 549;..(2) Executive Council

Order #1415, dated June 24, 1970; (3) Chapter 91, Private and special
Law, 1971; and (4) Pederal Wage stablllzatlen, Phase ITI.:

QUESTIQN:.< S
. 1. May the exceptlens dellneated by #l anﬁ #2 supra be authoriged?
or : : ,

2. What féstfictions, if any, are imposed by itéms #3‘and'“A°

3. May thlS department censider your oplnlon as the gulde te
proce531ng future similar reguests. :

ANSWERS : -
1. Yes, but seer“Réasens."
2. See "Reasons.”

3. Yes.
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REASQNS.'

Your flrst questlen is answered afflrmatlvely, subject to full
compllance with P.L. 1970, Chapter 549, as explained hereunder,
P.L. 1970, Chapter 549, amended 5 M.R.S.A. § 634 by lnsertlng therein
the following provislon:

-"The salary of a physician, psychologlsﬁ or . psychlatr1c E
. .social worker, employed by the Department of Mental Health
.- and. cOrrectlens,4sha11 be determined by the. CQmmissiener
. of Mental Health and Corrections with appraval of the .
. Governor and Executive Cauncll, ‘The salaries paid under
 this prov131an shall not be in excess. of 25% above step
.. E of the State of Maine compensation plan for each: of the
;'tdeslgnated position classes under the classificaticns of K
- physiecian, psychologist ox psychlatric social worker: In -
. - determining the salary for such positions, the commlssioner
- and the Governor and Executive Council shall take into
. account prevailing salaries and fees for similar positions
~'in other publle jurisdictions and in private agencies, All
‘other, provisions of the gtate: Perscnnel Law:and the: rules
"and regulatlons shall, apply"ta said. emglayees."~'»~ e

Executive Council Order # 1415 of June 24, 1970, prevides:

"That the cgmm1581ener of Mental Health and CGrrectlens
- be and hereby is authorized to determine the gsalary of
.. phigsicians, psycholegists, and, psychiatric sgcmal
workers employed by the Department of Mental Health &
- ‘Ceorrections, in accordance with and subject to salaries
criteriz and conditions set forth in the salary schedule
and pallcy annexed hereto and made a part hereof,

"Thls arder shall constitute the appreval of the Governor
and Executive Council authorized pursuant te Title 5, -
M.R.S5.A., 1964, Sectlon 634 as amended by P L. '69,

Chapter 549." S i, T A D

Tt appears that the prcpesed raise is not aver 35A more than Step
E. Accerdingly, it is clear that the proposed raise would be within
the power conferred upon the Commiseioner by the above-quoted provision
of 5 M.R.S.A. § 634, provided that such proposed raise is “"approved”
by the Governor and Council. Executive Order 1415 of June 24, 1970,
effectively prescribes a policy for the guidance of the Commissioner
in making any such raise in salary determinations to be subsequently
submitted tpo the Governor and Council for their appreval. However,
Executive Order 1415 of June 24, 1970, cannot be viewed as an "approval”
within the requirement of P.L. 1970, Chapter 3549, That statute provides -
that, {
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. "The salary of a physician . . . employed by the
Department of Mental Health and Corrections sghall
. be determined by the Commissioner of Mental Health
. and Correcticns -with the approval of the Governcr and
~~Execut1Ve cGuncil.“ (emghasls supplled) e

Untll the name of such a physxelan is submltted to the Governer and
Executive Council . together with a" proposed salary for that particular
person, there 1s nothlng ta be “apprcved" w1th1n the meanlng of that

statuta. 'f?wh PRt ‘»»V
L The first’ part of your. secend questlan requests a statement ef the
restrictions imposed by P & § Law;' 1971, Chapter 91 That statuté
prGVLdes, im pertmnent part-“" . , DR ) N
‘~"Sav1ngs acerulng withln apprmpriatlcns mada for’ peré
manent positions may be used for other nmn~recurring
personal’ services when recammended by the department’ '
head’ and the Budget Officer, and apprsved by the R
Governer and cGuncll. To prevxde some’ degree of '
flexibility, each éspartment ingtitution or agency
may apply to the Personnel ‘Board for ah eéxchange
between job classifications, and such action may be .
“approved if by so doing the total amount determined
to be made available for Personal Services, in such .
account, for any ond year is’ not exceeded and alse
yrmvméing that certification is made, in wvxtlng, that
such action will not result in an 1ncreasad regquest
for Personal Service moneys from the next Legislature,
Copies ‘of all Persorinel Board action r@lating to such
changes shall be furnishe& te,the Leglslatlve Flnance o
gOffleer.".*:a

It ig apparent that the above-qucted statutery prov131on would prohibit
funding the proposed raise from "Savings accruing within appropridtieons
made for permanent positions. . ." It also appsars that the proposed
raise could be funded by "an exchange between j¢b classifications"
provided the procedure specified therefor is followed and approved by
the Personnel Board. In this connection, yeur ‘attention is ealled to
a-formal opinien of this Office, dated April 9, 1969, rendered by
Deputy Attorney General West to Mr. Garsxde, Leglslative Finance Officer,
the Syllabus Gf Whlch states- ‘

"Language in the Approprlatlan Act staulng that
job reclassificatiens must not result in an increased
request for funds from legislature can prevent upward
reclassifications unless accompanied by’ cemparable
amount of downward reclassifica®ion."
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Also, in this connection, your attention is referred to an
informal opinion of this Office, dated July 29, 1871, rendered to
you and signed by Deputy Atterney General West, which discusses at
length the above-guoted portion of P,&S. Law, 1971, chapter 9l.

The feragolng would seem to constitute all of the “restrmctlons"
imposed upon the propesed yaise by P.&S. Law,,197l Chapter 91.

Of course, it may be that the prior budget regquest submitted by

the Department of Mental Health and Corrections included an’ amount
for this proposed raise and that such reqgquest was approved by the
Legislature and is . contained in Chapter 91, P.&S. Law, 1971. How-
ever, this is a buagetlng matter concerning. which vou shculd consult
the Commissioner of. Mental Health and cGrrectians, the Ccmmlssianer
 of Finance and Administrstion and the Legislatlve Finance Officer.

The second parﬁ of your qugstion calls for a statement of
the restrictions imposed by Federal Wage -Stabilizatien, Phase III.
That program yrcv1dea the follewing restriction: the aggregate
annual wage raise for a particular "employee units is limited to
the standard of 5 1/2%. It appesrs that an announcement will be’
‘made soon as to the various State employee units and it seems
likely that the individual who is the subject of your inguiry will
be in the "mandatory" ccontrel unit, canbzstlng of all the institu-
tions in the Department of Mental Health and Corrections, except
correctional institutions and the State Military and Navel Children's
Home. Hence, even though the proposed raise for that individual
would exceed 5 1/2%, such raise would not be barred by Federal Wage
Stabilization, Phase III, provided the aggregate raise for all the
employees in that unit for the control year (July 1, 1972 to June
30, 1973} doess not exceed 5 1/2%.

CHARLES R. LARQUCHE

CRL:mfe : Assistant Attorney General




