MAINE STATE LEGISLATURE

The following document is provided by the
LAW AND LEGISLATIVE DIGITAL LIBRARY

at the Maine State Law and Legislative Reference Library
http://legislature.maine.gov/lawlib

Reproduced from scanned originals with text recognition applied

(searchable text may contain some errors and/or omissions)




April 13, 1973

Governor Xonneth M. Curtis
Baxacutive Deapactment

Stata House

" Augusts, Maine 04230

Dear Governor Curtis

* Tna January of this year, thlS .office breought suit against the
Baxter state Fark authovity and the Groeat Hor thern Nekoosa Corpoca=
tion to s=2t agide a "Tiunkerland Permit" by wnich the Authority had
‘gruanted to Geeat Norsthecon Walicosa Corpocuatilon thoe vight to cut
109,080 cords of spruce and fir f£rcem Woinship &, Range 10, W.E.L.S.,
in the northwezat ceoznesr 2F Raxter $eate Park. . “hat township, togethoer
with ocrtnl\ othe* iznds in the northazn end of baxtter State Pack, ic
held by the State sudiect tco the tesms of a alfh fiocom Goveruor Baxktor.
which peomits the "p:actice of Scicntific Forestry and elforestation.”
In ous suit, we maintained that the "TPimberland PPermnit," sc~caliced,
did not represent or contemplate the pLactxce oi uCLLntLSLC Yorestry
and Refocestetion. ‘ .
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Because our li L;gat*on was rendered woot prior to trial, there
hag keen no judicial determinotion of what CGovurnor Baxter meant by
the term "Scientific Fosestry.” As we preparad the case, hawever,
wo had occasion. to observe and leacsn scmething of forest menagement
practices and procedures which are being conducted by the federal ’
government and by cerizin private companies in thig area, and to com-
pace those practices and procedures with what is being doue hy certein
agencizz of this State. The State did not comz out well in the '
compacison. We writa this letter, therefore, for two zeasons. First,
the settlemant of the litigation precludzd cur bringing much of this
to light in a puollc fozum and it is infoomation waicn should, in our
vicw, be b"ought to vour attention. Second, and nerha pS nore 1m:o;Lant,
we fzel that there is a legitimate need to enhance and improve tn»
postura and pe~-ormnncm of tho state in the management of--itis public
-lands. Wo fully r2cognizs thal everyon2 may not agree with all we
have to say and Lhuc via have no swecial training in the field of
- fogestey oo foceet land minaconent.  levecthelens, we Feol Obllﬂ”d Lo’
pass aloag to you our obs crvations and to give you thae bz 1eth o; our
. thowants, Aftos all, t1~ po"~r to authorize cutting in Doxter Favk
. remaing, and we have ne couzt decision upon vhich to rely.
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Governor Baxter left an indication of what he meant by the '
expression "Scientific Forestry." -In official communications to the
Govarnor and the Legislature, Governor Baxter stated that he had been
extremely impressed with the beautiful forests he had seen in certain
foreign countries and that ho was malking it possible for the Stata to
try a major experiment here at home, one that he said "would m=2an much
for our future timbersupply, which all admit is the chief natural
resource of our State." H2 said that he wantecd those portions of
Baxter State Par) where forestry is permitted "to bacome a show place
for those intcreagted in forestry, a place whore a continuing timber
crop can ba cultivated, harvested and sold; where reforestation and
scicntific cutting will be employed; an example and an inspiration to
others." ' He notzd that what is "done in our forests tcday will help
or harm the generations who follow us." In cur opinion, while the
expression "Scientific Forestry and leforestaticn' does not necessarily
have any fixed and absolute definition, ncverthzless the expression
contemplates and requires, at the very least, an appreach to forest
‘land mznagcment and ha*vcatlnq characterized less by chort term
econonic ccansiderations than by more balanced, long-range and pro-
fesgionally sopnisticated considerations. The expression also coanotes
the use of highaly developzd and methodical technigques in the managemsant
of forcﬁt lands for the purposes for which thsy are to bc manageu.

, Governor Baxter left the northern end of Daxter State Park to the
State to be used not only for “"Scientific Forostry and Reforestation.
but also for ‘park and recreational purposes. In addition, he allowed
hunting in thoso areas of the park. AaAlthocugh he did not use the
expression, it is ours view that he intended for those portions of the
parl in which forestzy is permitted to ke manzged under the principles
of "multiple use." That is to say, those aress should be managed for

all of the various renewable surface recccurces of the forest (including

Tecreation, timbor product*on. aesthetics, watershed proc;ctlon “wWild=-
life managemant, ctc.,), moking the mcst judicious-use of the land for
soma cr all of these resources, Multiple use of forest resourccs cone-
templates that somz land is used for less than all of the resources

and it also contemplates the harmonious and coordinated management of
the resources in a manner which will not impair ths productivity of

the land. We helieve that Governor Baxter intended that those lands
be managed under the principles of multiple use and that the management
under those principlesa should be carrzicd on by the use of the most
Bophlutlcated and highly developad tcchnlcueg. : .

The expression "Scientific Forestry" also contemplates. in our
view, the managemcnt of forest resources for a sustained yield of
the several products and sarvices procducod by forests. In fact,
althouch he did nct usc the expression "sustained vield," that is
what we believe Governoxr Lazcter 'intended whon he mode rcference to
the production of"z continuing crop of timbor" and to the future supply
of timbex. Not only should t£hy lends in the northern end of Baxtcer
State Park be managed for a sustained yield of the various renwcwablo
products and sarvices obtainabla frowm a forest, therefore, but that
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,:;managemenf should be carried on by tha use of the most quhlﬂtiCQtGd
. and highly developed techniques available.:

3
In ordee to ccicntifically manage forest lands under the | E
princ1p1“s of multlple use for a gustained vield of the products and

- .gervices of a £orest; a fundamental prerequisite is an adequate inven—

"torv of the land involved. This inwventory should begin with an

anralysis of the land to discover ani to catalecg those attributes of

the land which lend themselves to the various multiple uses for which
the 1land is being managed and with a view toward effecting a balance
between those uses. That is to say, those areas with significant
recveational potential, if any, should be defined, those arcas with
-unique natural characteristics, if any, should be defined, those acea
vhich are significant for purposes of wildlifz management, if any,
should be definad, and thoce ar'as'ruaui:ing pcculiar precaution for
watecsied manaqgenent, if anv, snould be dzfined. Tn addition, thorxe
should be a thorough inventory of the timbar gecowing on tne lani and

the cate at which it is growing, an xnvcntocy which is nct only the
prcduct of an aecial cruise of the cpecific lands involved but, nore
significantly, is the nrod uct of an an-tha-ground evaluation by fcoxasters
througit tha use of ground plots, soil evaluaticn and the like. ‘'Pthis in-
ventocy 'should oxecede, ant not follow, th2 cutiing; or cocamitment to
“cut;, larage quantitics of tinmber £zom th2 land.. Otherwisz, the values
which shonld be praserved or Q“OtuCL“d through no cutting or throuzh
.coordinatad cuttinyg will b2 lost or impaired bafors the' are known.

In adﬂition to 2n adeouwate and meaningfnl inventory of the lands
to be managed, and partially based upon that inventory, the scicdtific
“managam2nt of forest lands under principles of multiple use and ovr a
sustained yvield reguires the pLuO&LJulOﬂ oZ a management wlan. In
general, the larger the tract of land involved, th2 more sophisticated
the manzgement plan ougnht progerly to ba and, in view of Govacnor .
Baxter's exnressed desire that only the most highly developed techihigues
be employed, the managem:snt plan for Daxter State Park, anludlnc
particularly tha nocthern end where forestcy is pormitted, ought
be both sophisticated and coanprehensive. The management plan establishes
the managem2nt goals for th2 land and sets down the guidelines tor the
accomplishment of those goals and the framework within which they are
"to be accomplishcd. ' o

Although managhnent plans should be flc ible enouily to respond to
fluctuations in the demand for the products and services of the forest
and siwmilar variakles, and although it nust be subjezct to major changes
to copo with unfnresoeable natural dicasters and tho lika, nevertheless
it is the "bible" for the day-to-day and month~to-month mnuanagemeat of
a forest.. Tt usually identifies:and establishes, among other. things,

(1) the sizes of timber for which the land is to be
managed (pawlogs or pulpwood), ) .
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(11) the specics of timber which are to be preferred,

' if any (so0ftwood, harawood, pines for acsthetic .
purposes, ycllow birca for higher long range pro- S
fitabllity cr even non-markectable species for
cerxtain game management purposzea),

(iii) the projected loang-range recreational uses of the
~ land, including the arecas wherae cecrecation is to L
‘be channelled and promoted or avoided, ' - ~

. (iv) the cutting cycle (which.is critically irportant in
: “the selecticn of what trees to cut aurlng any given
“harvest), ‘

t

(v} . the criteria for road lav-out, design and con=
" structicn in ocder to faciliiate future timber
. harvests, provide rcecreational access, protect
deer yards and other wildlife areas, preserve
areas which are to ba left lntcntlonally in-
accessible by road, etc.,

2" (vl) Xknown mineral resourcaes and the extent to which
they are hoing or will be develcped  (this would,
of course, ko inapplicable in tbc case of Baxter
State Park)

(vii),wxldllLe management objectives, which may vary froam
area to arca (particularly in Baxter Statc Park
where hunting is permitted in certain areas only!,

'(vu1) appllcable watcrshed protection objectlvc

,f(ix) oxisting markets for timber prcduction from the
. land involved, as well as futur=s markets which may
, develop by cccnowic forces or which the landowner
~ wishes to attempt to develop and

(%) -~ applicable econocaic dbjectlves (whlcn nay 1nc1udu
providing cc;aoy employment or a steady supply of
, timber, etc.). .
Scicntific Forestry reguires, in our opinion, that a management plan be
prepared and that it precede the cutting, or commitmznt to cut, signifi-
cant quantities of timbher from the land being managed. Otherwise
decisions as to what sizes or species of trees arc to ba cut, from what
arecas they are to be cut, how oxtcn they are to be cut, wherce the roads .
and bridges are to bo put and how the ronds ard bridges are to be do-
signad and built are all made without regard to the other uzes for tho
land ‘and not as an implementation of a carefully thought out management

: plan.

’ L)
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If cutting for a sustained yicld means the regular, perlodic
cutting of only what ias grown, than a fundamontal piece of information
which must be known about a given tract of forest to be managed for
sustained yileld is what is b2ing grosn. Only when one¢ knows what is
- being grown and at what rate can a decision bhe mode (in a scientific

manner) as to what quantities of wood to cut. This plece of informa-
tion ig commonly referred to as an "allowable aunual cut" ovr an

" "allowablo pericdic cut." Witheut this information, the decision as
to hew much timber to cut (or to sell) is, at best, a guess.

Before one decides whather to cut, muach less what species te cut
and where and whan to cut, a scientific apprzonch to forest land nanage=
ment reguires a cruisa of the land to determine what can and should bo
cut. Tn general, the more intensive the cruise, the more scientiiiic and
sophisticated is the dscision-maliing process. After a cruise, the
decisien as to whether, what, when and where to cut should bz made in
raccordance with and subject to management ohjectives and policics as
‘set forth in a management plan. Cnce these decisions are made, then
timber can he sold to a tirher operztor. The inventory, the management
plan and all othcr scicntific techniguas usel to arrive at a sound
Gecision as to what, whon and where to cut are all for naudht, hcwever,
unless the timber harvesting operation is closely supervised. witn
modern logaing technigques, significant damace can be done quickly un~
less there is closc, professional supervision of the ma2n on the ground.
Proper supervicion is of cuch importance thot it should ordinarily be
a linitotion on the size scne harvesting coperations (z2nd thercziere
the ratc zt which timbher cut), for tha supervisory capacity oi the
landown2r should be commensurate with the scopez and size of the -
harvesting operation.
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In those avcas which are to be managed for the production of
timber, all specics and th: total area involvad should receive the
benefits o carcful planncd manacement not just the speeies or fraction
of an arvea which a particular operator wishes to cut at a particular
time. 7Moroover, the forest should e enhanced and improved by cutting
and not dagraded. f9hat is to =ay, it is desirable to cut poor quality
trees and other trees that arve an impedimz2nt to the vigorous growth
of praferrzed species and sizes and, quite oftea, to lzave the best to
grow for future cutting and to reseed the forest. Taking the kest and
leaving the vorst is called “"high grading.” 7Tt results in the continual
dcungrading of the quality of the rosidual stand of timber and sucn a
practice is not, based upcn ours chservations, the most approvad or '
scientific approach to forestry, though it has undisputed advantages
fron the standpoint of sheort term profits. Finally,. the sclzction and
marking of trees to ke cut is ordinnrily done by the landownez, who
is presumed to kncw best what hie desires to have harvested for the
enhancement of the forest and the acceaplishment of his management
objectives. .
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The litigation botween this office and the Authority is ovecr. “
Fazmnore facts were involved in the transaction which was the subiject ‘
of that litigation (koth in favor of and against th2 Authorxity'® than
are p2rtinent nhere. loreover, thare is far morse involved in the '
management of forest lands than tha rather fundamental coasiderations .
we have diccussed abov: and even those considerations must Le responsive ®
to unforesceable special situations. What is pertinont is that in pre-
pozing for. trial, w2 discovered that an inventory, ¢ management plan,
th: developmant: of allgwable annual cuts and the othor practices
mentioned above are not esoteric or prsohibitively cipensive. In fact,
the U.s. Forzst Secvice and several major private landownors in the
Stote, -to varying d=grea2ay, cuploy thase practices as a matter of course
i1 the managemant of their forzst lands. %hese things are considexed
merely to be good forest land management. '

Tt seéemed then and seems now that Governor Daxter could not-have
intended less for the rark. We therefore came to regard "Scientific
Forestry” as rcoguiring, at the very least, £irst-class, professional,
sophisticated forest land managemecnt and we found the State sericusly
deficient even in this respect.with rzqgard to. Baxter State Park. MNo
inventory of the type dascribed aliove has cver been undertalken for
Baxter State Park. in grneral or for the northern townships in particulr.
In fact, so far as we could lecarn, no forccter has kecn on thz ground
at all for the? purposa of evaluating the timcer. ALL that Lhas been done
to date in the northern townships is-a rough zstimate of volumes of
timber, based.entirvely uvon statiztical information none of which was
derived from the townships involved and nong of which was derived from
on-thz2~-ground evalvaticn. MNo "allowable cut" figurcs hava been
Cscientifically calculztoed for any portion of the northern tcwinships.

Future reccezational uses of that area have not besn deeided and, in
fact, erecas suituble for future cecreation have no:t bzen delineated.

No management plan hag ever besn preparcd for Daxter State Park in.
general oc for the northecn townships in puarticular, though the State
has owned nuch of the park for as long as ferty yvears and has owned the
northern townships for -eighteen ycars. o realistic appraical has hzen
made Dy the Authority of its own supervisory limitations as evidenced
by its embarkation upon a massive cutting owecation (109,000 cords in
two years fron appcoximately 15,000 acres) with the part time srvices:
of 2 singla Zorester an:d without thnorovgh and effective advance
avvangenents for close and proper supervision. Rather than a broad
look at all spacies which it would e decirable to manage, the
Ruthocity pucported to allow tha harvesting only of spruce and fir .
(with a swall voluae of poplar), largcely, wabelieve, lbecause those
ep2cies were preferred at the tims by the timlor operator, and not
because of any scientific analysis of what timber should or could be -
.managed. Finully, the Authority permitted the timber operator to mark,

S
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‘or select, which trees wera to he cut, and from whore they were to ho
cut (an unusual and posuibly iuprudent approich to forest land mannce~-
ment), retnining the right o "anprove* or “disapprove"” macking afier
trees had been markad (an wnurual and scaewhat impractical approach
"to controlling the selection off trecs).

~ Ta short, we helieve that the quality of forect land management
of the ncrthern townahips in Baxter state: Park wag substantially
beneath the degree of competence and scphistication exhibited by the
U.S. Porecst Secrvice in the moncqgement of national forests and by
scveral nrivete compamicea in this sState in the managcement of thedlr
cim lands. To that extent, thercfore, regarvdless of the legal merits
0f our cage, we decry the situntion a5 a matter of principle and feel
that it is undesirable, unprotessional and unworthy of the State.

Unfortunately, the lack of sophistication applied to th2 management
of the forzest lands in the a.sthern townohips of baxter State Park io
mot unique in the management of public lands. Of the approximately

. 400,000 acrzs of public lots, the ftatz cwns unguestioned clear title
£o the timboar on at least 90,000 acces. Thoese 90,000 acres are manaced
Ly the rForcutry Depariment. (There has been, for all intents and puc-
poses, no management by the State of the remainder of the rublic lois).
These 90,000 ccres ave scatterasd across several counties and are mostly
An tracts of approximataly 1000 acsces each. Mo management plan exinty
for eny or all of the rubklic lots. ilo allowable annual or pecicdic
cut figures are calculated with rospect to public lots. Little or uo
cffort is nodie to manage all spaecics cr all of the land. 71n fact,
the public lets are "hich-gracded," and have been “high-graded" for
rany yeoors, which is to say that the overall quality of the resicual
stand of timker on tiesa public lots has been steadily degraded ‘
(rather than enhanced: over the vears. consideration of whether to
‘cut a given public lot is typically not initiatad by the Forestry
Department but by inquiry from timber operators in the area. The-
decision as to whether and what to cut is based, at most, upon an
aeria)l cruico with a cursory visual insp2etion, not including the use
‘of ground plots or similar preferred, scicntific tochniques., 7Tt is
both ironic z21d informative thot the public lots have been requiced
‘to be managed undar the princinizs of nulitiple use since at least 1965
{Title 12 M.A.83.A. 6 501-p), yot no inventory of tha typoe akove described
‘has been made of any or all of th:2 nublic lots in czder to dizcover and
‘delincate areas suitable or gignificant for any of the multiple uses of
the forest. There has been practically uo management for wildlite or .
‘public recreational purposes (excent the annual leases of camp lots o
.gpeci.fic individuals), Tt is probably fair to say that tho mublic lot
'on which the qzass and timber was 30ld have, in many instances, received
‘a higher quality of forast land wmanacenizat by private companices .thand
+. 'those which have beca managed by .the State.
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Theré is a reason, even to a large extent an excuse, for the low
quality of management given to these public lots. 't'ha average sums
availezble to the Fozestry Dopartment to manage 90, 000 -acres of forest
land in 8 countics hag bzen from $13,000 to 515,000 paxr year fow the
past 13 years and approximately $5,000 parx year prior to that. A
persuasive argumant can be made that much, if not all, that could be
done withiln the linitation of these funds, has in fact been dons. No
such e:xplanation can b2 tcndered for the Eaxter Statc Park Authority,
which had accumulated approxinmately 51,000,000 of earned but unapent
income and has generally had a surplus of incomo ovex expenses for a
nunber of years.:

We bélieve that there is a solution to both of these situations
and that while th2 soluticn reguircs tle cxpenditure of public funds,
these funds are, to a significant oxteat, alrecady available. In the
case of Bdxter State Park, thesce lands should be administeced in a
first-clads and exemplary mannzr, commensurate not only with the
‘dignity of the State, but with the generosity of our benefactor and
the significance of his gift. Peaurious manayement of these lands is
tantamcunt to second-rate management, and it 'will prevent their full
use and ernjoywment by the public. funds for these purposes Were prow
vided to the State by Goveranor Baxtcr. 7They should be used.

Though the Forestrv Dzpartment has had only paltry sums available
‘o it to manage the public lots, the 90,000 z2cres wihich it manaces pro-
duced a vearly cverage of more than eight tim2s the amount available
for management oi the lands over thz past several vears. The cxeass
has keen added to the principal in the trusts comprising the Unorganized
Texitory School Tund and the Organized Territory School Fund, whcsre it
is presently required by law to remain until the incorporatiocn as a
town of the various wildland tecwnships involved, at which timz it goes
to the weople i the town, and can b2 gold by them, for school purpcse
Any raltional re-evaluation of the prioritics and aspirations o the
State shculd lcad to the ceonclusions that this arrangement is chsolete.
There is every rcason to expect that income to the State from the public
lots will inccease over the coming yvears. Funds genzrated by tihe pudlic
- lots shoulll be usad, to the extent necessary .and feasible, to manage the
" public lots in a manna2z morc appropriate for, and beneficial to the long
range interests of the State, :

Se

 As population and other forces place increasing pressure upon us
to make tht most of what we have, znd to do it in a manner that preserves
what we hale for futurs generations, it secma imporative that we abandon
the vicw that our natural resources are unlimited and that they can be
utilized ahd managed in a casual or haphazacd manner without scerious
" comsequences.  What sceoins most cconmipelling about this particular zeform,
hovwever, ik that significont funds For its accomplischiuent alrcady exist,
To tho oxtbnt that the State does not ihsclf cxemplify the spirit and

P4
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practice of first-rate land management, it only undermines public -
efforts to inculcate and encourage such practices in the private
sector. S '

Vie hopa that‘you will giQe somo thought to this subject and we
feel that, to tho oxtent thece is open and honest public discussion
.of the izsue, the State of laine will be the better foz it.

. ¥Yours very truly,

JON A. LUND
Attorney General

' .JAL:mfe

cc: Maynard Marsh, Chairman
xter State Park Authority

Fred E.  Holt, Commissioner
Forestry

. senator Harrison L. Richardson, Chairman
Joint Special Legislative Committea on
Public Lands



