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Inter—Departmental Memorandum ba March 30, 1973

Charles H. Xing Envrroonen;al Pro;ecrlon

)

,‘S—‘P Dept. _
me John M. R.»Paterson ASsiSﬁant ' an' Attorney General -

VSﬁﬁa PropOGQd Rev151on of Wat@r Qualltv Standardsv'

Your mcmo'of'February 21' 1973 ' equesfsrgui&aﬁoerag;too:g

ﬁwhether the Board.may »y' egalatlon deflne levels of partlcula

Wpoliﬁééﬁﬁs:permiSSibl i the waters of the State_and the mathods

‘forloélculafing aﬁdimeasur ngswaten cualltyiftAttaohed‘toﬁyourvmemOﬂ

”lﬁ a latter from.Walt Newman or the E P AL Wétérfgﬁgliry?éréhéh

:w1th proposed regulatlons.“

S several tYPEb of‘regulatlons deailng w1oh

(l) Specrflc,standards LO ex pand uDon descrlptlva,wat

'ﬁtjiquairtv orlterla as.- Lound 1n;38VM R. S A, § § 363 ana'364.  
(2) Stoﬁdaras dafrnlng'tﬁé max1mum porﬁlsSLblo ﬁlxrng zones

and mlnlrfmm zones Ofpassage ‘ '
“{l(éjréroceduroé-for;Saﬁéiinofano'réétihg';étoréuaiity:‘:x
'"5645”Exooétlooé regordlng appllcabllwtv of war@r qualrty

‘Standards durlng drought condltlons.

QUEST ION :

May the Board enact such standards by regulation?

" ANSWER;

Yes, but with the qualifications noted below.




REASONING- o
| l. The f_rst category of.proposed standards 1nvolves the{
statutory water'quallty standards. Those standards are found in :ip
‘f38 M R s A §§ 363 and 364 Wltn the exceptlon-of speclflc values ﬁgil
?fﬁlon dlssolved oxygen Ph vand bacterla,'those sectlons deflne the :Kw

"f”water classrflcatlons 1n descrlptlve terms, el g.,t"sultable for water

7 no lnterference u 1th propogatlon of flsh *~"no ?7}

v?jcontact,recreatlon

“chemlcal con tftu‘nts whlch are harmful to humans,‘anlmals or aquatlc

Standards.:yifpyﬁﬁ-ﬁ_tﬁ

-deScrlpt: =

*It~1s an’ ele entary prlnc1ple of admlnlstratlve law that an 7jgw o
N .1/,th

.itthe statutes 1t must admlnlster and enforce

Such:lnterpretatrons are valld so long asfthey oo not confllct w1th f;'

3or extend'the statutory powers of the agencygd In addltlon to thlsvy -

the Malne statues‘spec1f1cally provrde that-'l”

L T«e Board may 1n accordance w1th the Admlnls’
;;tratlve Code and alter publlc hearlng, adopt
- amend and repeal ‘such reasonable rules and .

regulatlons as it deems necessary. to carry out
. this Title or any other laws which it is. charged o
-.‘Aw1th the duty of" admlnlsterlng.? 38 M .R. S A § 361

h“ﬁ?Such prov151on appears to grant to the Board the power to adopt
ff leglslatlve rules, lge.,'rules w1th the force of law, so long as»
such rules are adopted pursuant to and consrstent wwth the statutes‘

-and necessary constltutlonal principles.

1/ Cooper, State Administrative Law, 174-175 (1965).




‘ l ~ Whether -or not particular legislative or interpretative rules
"are\valid depends‘upon the facts in each partioular case. For

| issible phenol in Class A wateks is valid provided that the value

TcﬁosenfwasTrelated to&theluses protected in‘suohfwatersgiaconﬁerséiY;,ﬂ

.‘,,

- howevar; tne Board does not have tHe authorlty to change the dlS—nﬂl

solved oxygen crlterla from tHat whlch appears 1n the statuteslfﬂ'

Any cn ngebln that crlterla mUSL be through leglslatlo

iThejpropOSalsffor quldellnes,in'establiShingfmlxlngVZonesfandﬁ”

zones of passage (ﬂ 4 and 5 on page 2 of letter from Walter Newman)

’represent apsomewhat more complex problem It“appears that E P A

Sectlon

1rop0s1ng‘gu1dellnes to be nsed 1n establlshlng'sucnfzone

jtﬁlestablishedVafter;an-evaluation ofvthexunique natdral;conditions

in tnefreoeiVlngfbodeof waterf_AUnlike:tneﬁabonefdisenssion involving

’lfﬁater4quality'standards fthesmiXingﬂzonefconoeptlis'not as snsoeptiﬁief~f
‘ fﬁof absolute regulatory lnterPIEtatlon.t I assume, from readlng the

i.language of the E P A proposals tnat they do not . propose 1nflex1ble. -

~ = : -

‘3i:standardsl:h

Thebprecedlng'dlscu5slon regardlngvlnterpretatwve rules 1s alsoiﬂj}j“l
_equally appllcable to this issue. The.Board mayAby regulation.interf’
pret and establish general guidelines to be used'in establisning
such zonesf Slnce, however, § 451 contemplates some flex 1blllty,
the Boardrshould be cautious in formulating any interpretation which p

would amouat to an absolute standard to be applled to all bodies of water,
. £ F : .

g 'r\
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3. E;P.A} proposeS'thatvD;E;P; adopt uniform sampling,vteStlng’an<
bioassay procedures for all waterpquality monitorfng.' Such a‘proposal
. is entlrely permlss1ble and is con51stent w1th the language 1n 38 |
th R.S.A. §§ 414(2) 414(3) and 452'ﬂ In addltlon the Board could
J;;:requlre unlform analytlcal methods to be employed by all aDpllcaUtS.izi

or llcenses under § 414( ). In formulatlng such procedures,;thejff 23

'f};Department must keep 1n mlnd that such procedures must not be

"kf;ffoppre551ve A partrcular'type of 8

ampllng program sultanle for

-y alne Yankee WOuld,be 1nappropr1ate;for a 51ngle famlly'dlscharge

Any regulatlons should of‘course 'contaln approprlate prov151ons

Jto 1nsure that they reasonably flt the c1rc 'stances of each

leldualicase
JFlnally'.E P,A .proposes that the State water quallty

fstandards "apply at all tlmes except durlng perlods when flows are f7f3&

i*}less than the averag_ mlnlmum seven day low flow whlch occurs once "‘}fw

A[rin ten years % Though thls proposal is amblguous{ I assume that 1t .5ﬂf

ﬂ”7ff’means thatﬁdurlng such low flow condltlons,’the statutorlly deflned

'ndpcla551f1catlon standards do not anply and some other, presumably morerf;

'1gfr1gorous, standard would be effectlve Such a prov1sron is. 1ncon— :

‘&@as1stent w1th §§ 363 and 364 whlch deflne water quallty w1thout

vkregard to flow condltlons ' The state class1flcatlon standards appl?
‘at all tlmes;g The Board does not have the authorlty to change or alterm;
.fthose standards during low flow. In order' to lmplement the proposal
of E.P.A., a statutory amendment is requfred.

If, however, E.P.A. means'to.saykthat during low flow conditions
less wastes can be discharged'because of the decreased size and

assimilative capacity of the receiving body, such requirement is
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both reasonaple and legally permissible. The Board .could achievep
such a result either Dby the adoption of éeneral'interpretative o
regulatlons or 1mpos1tlon of spec1al condltlons.on llcenses ”

': Adoptlon of any of the above regulatlons must be ln the manner

'Qprescribed by § 361 and 5 M:iR.S A §§02351 2354 Con51stent w1th our
past pollcy, thlS would 1nclude (l) preparatlon of draft regulatlons-fﬁf
"(2) 30 day publlc notlce w1th summary of substance of the proposed

fregulatlons and statement of avallablllty,;and (3) publlc hearlng--:e.qﬁf

?Slnce the spec1£1c regul ory prov1s1ons have not all been _*jﬁ:

idrafted as of thlsxdate I must reserve judgment on the substance of f;ff

uch regulatlons. As regulatlons are prepared I w1ll be pleased to~w;;

Lo




