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ST A TE OF MAINE 
Inter-Departmental Memorandurri Date __ M_a_r_c_b_._3_o_.,_1_9_7_3_ 

char les H. King · . . -w 
From John M. R. Paterson, Assistant •· ·. ·.· 

Dept._· __ E_· n_v_i....,r_o_n_m_e_n_t_a_l_P_r_o_t_e_c~t_i_o_n_· __ 

Dept. __ A_t_t_o_r_n_e~v"--_G_e_n_e_r_a_l_~-----

Subject proposed Rev-i sion of Water Quality Standards 

FACTS: 

. Your memo of Febru~:gr 2,1~ .l973., :cequestsguid.ancC::: as to 

: whether:the Board.may hy.'::i:egulcit:ion_ define le'lrels of'. particul~r: ' 

.p9llut~nts :p~Dnisiihl,e, in t~e waters of. the state- aiid 

i ft:)~ ·c~lculatiri; ~ril meas~r:i~·; watei ,quality~ ' Attached t:· y~ 
let:ter'fromWalterNe~~n of .. the E.P·.A~ water Quality 

pro po sea f~gu i~tion s .. 
.. . E .Fo;A .• pio~os~~ .. ,several types :O:f regulat~ons. d.ealir1g 

the :following g0Pe;i:-alsubjects =·· 

(1) sp.ecific Standax-'d~ to expand upon descriptive water .· . 

.. qualit:Y crite~ici ~s found in: 38 M.:i .. s.A. § § 363 ~nd 364 •. · 
• ••• • M • 

(2) standards defining L½e maximum permis.sible mixing. 
. . . . . . 

and minimum zo~es.ci:t passage. ·.· ..... · .. ·.· .. · .. ' > ' 
. (3) . Procedures. for sampling and testing water quality. 

' ·-:·· . ·:. . . . . . . 

· (4) . Exceptions. regarding applicability of water quality 
. . 

. . . 

standards during.drought conditions. 

QUESTION: 

May the Board enact such standards by regulation? 

ANSWER: 

Yes., but with the qualifications noted below. 



-,-2-. 

REASONING·: 

1. The first category of proposed standards involves the 

statut~ry water guality standards. Those standards are found in 
38 M.R.S .A.· §§ 363 a:Ud 364 .. With.· the- exceptio~ of specific values.· 

on dissoived' oxyg~n, Ph,. and ba.c:teria, th~se Section.~ defin~ the .. 

·. wa·tercla~si~i~~tidnS in _descriptive t~rms, e.g.\ us~~t~bl~··for water 

· contact recr~:ation:, it.· no interfer~nce "with ::propo9ation oE fish,".·.·. "no . 

. ch~m.ical. ··c:ons.t±·fii:~nts which afe .. fiarmui. to. h~~n's '··· :a.nirn~ls .. ~r_: .. <;tquati;·_•• 

·. 'life:~"-- : The: C:±tea:: sections do not a.elineat~ precise ~~tu1ts or. :types.·· ... . 

· .. '~f Eiubstan~:~[:3 w:hich will be dee~ed· to he •~OIDP.-~tibie with these 
. . . ·. . ".. . ... 

criptiv.t':.<S tanda.rds. · · · ·. ·. .·· · ·· · · ·· · ·· ·.·. · ... ·· ··.• · · 

' It is . an tecien,.entary ;rinCipJ_/of adali>,i~ trative . Jcaw that an . . . . 1/· 
agency ma;:.int.erpf~f.:the• ~t:atute~ it must adrninis~e;•~.;nd. enforce.-· 

such >interpretations· are valid scr long cis:: they ¢Lo not conflict with 

or extend the statutory powe;rs. of the c1:ge;cy.;. In addition to _this 
. ' ,jJJ.hererit ,poltle~,>.the Maine statu~s. -specifically:·t,rovide that: 

..•.• ;;ThJ--~g:ard ~~y ill. accoJ:danqe ~ith.the.Adini~-is:_-,;. · . 
. · . , trative Code ahd a£ter public :hearing; adopt, 

· arnerid and. repeal such reasoriapl.e rules and · 
regulations as it deems necessary to carry out.· . 
this Title or any othe:r laws which it is charged .··.·· . 

. with. the duty 6£. administering .. " · 38 M.R • .S~A. § 361. ·•·· 

Such provision appearS to grant to the Board the power t:o adopt 

legislative rulesf i. e ~; rules with the force of law, so long as 

such rules are adopted pursuant to and consistent with the statutes 

and necessary constitutional principles. 

y Cooper, state Administrative Law, 174-175 (1965). 
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Whether or not particular legislative·or interpretative rules 

are· vali.d depends upon the facts ·in each particular case. For 

. . . ·, 

exampLe.,. it would appear on its ... face that a cregulati_on defining per-: 
. . . . . . . . .·· ... · · .. -· ·: . : . . . 

riiissibie phenoi in Class A. waters is ·valid provfded· that the vaiue 

.. -.• chos:en was related to the uses p:totected in 'such waters - conversely., 
. . . . . . . . . ·- .. ,.-,: -- ·-_-. :· ·:_ ·. 

howev~;/' thEl Board does; n()t have th~ autho.rit~ to" change the dis- .• 

· · -SCJlye<:i oxygen_ criteria from that .. which"appears in~-81e sbat.utes.··.··· 

An h i ih th. at c.· rit.·_·~.ri.a .... ffi. u .. s.t ... be .. ··.th ... .r .. ci.u.g}i·_.le.· g·•.i.s1 .. --.a .. tio .... 11~: ~-. -'· y -- c:_- -~_pg_~ - . .. - - - -·. ·-· :,.:. 

2>···T.he ptopo's~l.~fcir guid~linei iri i::stabliShinef mixing zones. arid: .····. 

zones·. of passage : (~(4_ and 5 on page. 2 0~ . letter fr~m Walter N~~man) 
. . . . . . 

represent a somewhat more complex. problem .. ·. It. ~ppears• ·that E ;;-P ~A-~ is 

tp:_ .Pr~po~i11~ giiidelil"les· to be used. in ~~tablishii=;g s~c~: .• zo~~~·. Secti~n .. ·· , - : 

• 

. . . . . 

451 Of the· Main~ ~tafutes provides that' each mixing zone Is to be 
.. .-·.:.: .:_.· . . . . . .... ·. . =-: ·:. : .... _ .... ·.: . . .. . . ..· .. 

established ~ft~r an; evaluation of the uriiq1.1e natil;~l,~ondi~~~n~ .· 

in the receiving body of water. Unlike the above.· discussion involving 
. . .. ~ . . . . . 

water quality stand~rds, the mixing zone· concept is not as susceptible 
. . . .. . . . . . 

of absolute regulatory interpretation.· .I assume, from readirig the 
. . .. ·,•• ·, . 

. · 1an;uage o.f. the E .P.A.. proposals . th.at they do not. propose• inf·l~xible . 

. standards . · .... ·. i . -. · .. · ........ _ .. · .·. : ·. ·· ..... ·. ··. 
~~e preceding discussioh'regarding interpretative rules ·is a:1so 

equally applicable to this issue. The Board may by regulation inter­

pret and establish general guidelines to be used in establishing 

such zones. since) however, § 451 contemplates some flexibility., 

the Board should be cautious in formulating any interpretation which 

would amount to an absolute standard to be applied to all bodies of water, 
~I ~ ~n;1 ~ E~\ ~ f~\ ~ ~:. :1 ,fA ~ . rf1~: ?\] r\ ~ J tf~ ~~ µ 
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3. E~P.A. proposes that D.E.P.· adopt uniform sampling, testing am 

bioassay procedures for all water quality monitoring. Such a proposal 

is entirely permissible and is consistent_with the lariguage·iIJ. 38 

M".R.S"~A- "§§ 414(2), 414f3) arid 452~ In addition, the Board could 

re~uir~ uni:t:"orm analytical methods to be employed by all applicant~ · 

.·· for/ lice~ses unde; § 4i~ ( 1) . Tn formula ting such procedures, · the·'· 

. • Dep~r~ment ~st keBp: ~n :ind that. such.· proced~res must not. be'. 

oppressive. A<;~rtiqular type 0£ sarripli11~ progratn suitable for ' ' 

•. _·._. Maine .. Ya11k:~e _would be·.•· inappro~riate ..• for-~ •s-ihgle· family -aischclrg·ei; · 

··. Any' reguJ.ation~ should, -·•·o:e: course,' contain approp:i;::ia·t~- pr()visions 

•·_ .• to <insure that they >;eas6nab1y fit the circ~-msta~c~s-:of kach 

,: hldividual -6~:~e: 
'4 >- /Fihally; "i(.P ~ .- Piroposes. tf:iat tp.e ~t~te wa·te'r •qu:·~~~y 

standards-- "apply at all ttrnes: ~2:cept during period;s 'whell flows are._ 

._ lesi .. than thE/average:·minimum seven;:day'low,fl,ow which occurs once 

±n'Lten Years.>i 'Though th±.s' proposal: is ~iguolis,- I ass~me that it.· 
. . .- . 

· means -t~~t· during ~uch low. flow conditions~ the_ •. statutqrily define~ -

.. el~ssi£icat:ion standards do not ap~ly an~ so~e oth~r, presumably more.·. 
' ' 

rigorous,_. standard wotild. be _effective,._ Such a provision-is incon-

, ·, sistent with §§ 363 ahd 364 wb.ich define water q:uali ty without 

regard to flow conditions . .· The.·. state:·. c {as~ ifi~a tioli . standards _ apply 

at all times~ The Board does not have the_ authority to change or alter 
' ' ' 

' ' ' 

those ·standards during low.flow. In order to implement the.proposal 

of E.P.A., a statutory amendment is required. 

If, however, E.P.A. means to say that during low flow conditions 

less wastes can be discharged because of the decreased size and 

assimilative capacity of the receiving body, such requirement is 

:3 i ~(D ~-\_:_.~ct l r.-l~X- ll · 
l ·_ ~.i ·,:_ -
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both reasonable and legally permissible. The Board .could achieve 

such a result either by the adoption 0£ general interpretative 

reg-µlations or i;mposition of special conditions -on licenses. 

Adoption 0£ any of the above regulations must be in the manner 

.preseribed by§, 361 and 5 M~R.S .A. §§h2351..::2354~ C6iisLstent ·with our 
. . . . 

past pblicy, this wotdd .r'11.ciude (1) preparation ~f draft reg-µlations; 
. . . 

(2) 30-day public notice with sun~ary 0£ S"l.Jb~tance of the. proposed 

·._. ~~gulat.i6n~-and statement qf availabilitf;_ ~~d ·•· (3J. public hearing·~. 

·_:: Si~~.~ the<specific 'regulatory 'provi:s i,ons ,have pot all been 

. _ . . . . . . 0£:,thi§ d~te, r rniis:t .,re·ser:v~< judgment on the suhst~nce of 

· .. s~·ch r~glll~fi~ri~. ' AS·.regulations are' prepar~d, I will--h~--pleased to 

as~isi:~6~ 't·2,, you.• 

·· • JMRP/ec · 

!'' ·: .• · .,· :.··. 

. <t~OI1\ f ~~~VUtl 


