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ST A 1 c OF l\1f\INE 
I "Gtc:r--D~partElental ivf emo:randurn Da t.: M::i.rch 16 , 1973 

John L- Martin , Chairman 
,,, ·1 

D::pt. L c:.mc1 Use Re:::gu.la tion Cor..rnis : 

E. S tephen .Murray, Ass i stant ~':) YI - Dept. Attorney Gen2r2 l · 

S!,;.;j:~cc I-1c:1ine Land Use Regulation Corn..'7tission; Conflict s of I nterest . 

I _ Problem:-

. . . . There ha~ '. be.e-n. considerable discussion of the issue of the . 
law as to· conf licts o:E interest and the . statutory and actual raerri.ber_:_ _··:. 
ship ·_of the. Maine- Land Use- Regulation Corr.mission (hereinafter · soT..2-:_. 

·. times. called r,r.;_u~R_C_;..") and how tl,e law of conflicts of interest 
applies to· decisions · of L.U.R.C~./ if at all. .- This d{si:::ussion has 
been of. both a public · and a · private nature :and has involved rne:::ibers . . .. 

.- .. of the citizenry-,. the press, conservation organizations, · :the · regu- · 
lated . and· L_U.R.C 2: Comrnissioners themselves.> . _ . :. :_· -·_.._. 

·. < .. · -~--::._·· .:.-.:.:-;~·:.. •.·•. ·; ·::./)· :_ -- ._- :.. -

. . . :. As . a result'.: 0£ .·this '~1id2:~p~~-aa.' dise1~ss ·idn>: forme; A ttorne:/:: · ·-- . '. ·-, 
. General James ~ S ::..:: · En.,in· authorized me to research· the . issues · and - -· 
.· report :_the re·sults ta :th2 . L_ U _R_c_ · Com.TTiissione:!:"s_ . 

•·. . . •-::.: -_ :::.· _. . . . . ~ . . . . 

_:._ , _:_: _._... . ~·-. !.. .- -.~:<\:_\-· .- .. 
·· At the- ·outset '. it should be noted th.at while the Legislature·,. ... 

·. ·. the judiciar_f~ and the· comrnentators all · agre.e- upon _the acceptability :,>_: 
.. _. of the· principle. t_r1at llno man can . serve .tvo masters", . the applicatior! ·:~ 

.·_. of .. th2t principle/ is : more· often difficult tha!!. not, and in most: . ._ ·-. · :: · 
- cases ·.· seems · to be:: ·1e£t to . the honest discretior.. of tho.se who ··"" 
· might ha~-e- a ·· co11,£lict ·of interest~ .. : This· fact · is . evidenced by • the 
frequently· stated unwillingness of ·courts ·to set forth a .speci::Ei.c. : 

. rule '; by the-, £act::tr1;at :· there- are . few. case.s ·of gross violation · 0£ ·• .· 
·. the- pr.L.--iciple>··. by',the:-" unwillingness ,:or . failure of- leg is la ture . to _ · ·.:. _·\: ·- . 

. • , . . · ·set .. £orth ·a ·: rule; :·anc. £inallyby ·. the a'bility.6£ the ··courts to :fi.i.-rd . ·--.~ .·.• .... >::;it5::ttri:ttr:~::t:~=~::~ted }Jut hard~~o-apply prin,ciple{,f{{ 
.· · .. .. ·.: ," .. :· L_ U _;.:~&~f;;::,.·;:~;t;~±~i~on·· ext:211:ds •· t~ :~ppro;·::.ir:t.ately·: ~n·e~~:~lf . ~£-· . -... 

__ :_-:_·<- --t h·e .:· st·ate-·-·_-.encOinpassing ··that ~- a~ea . ·a _e£iried as 0 unorg2.t1iZed arid .c.e--: · -· 
. :org.wized -~areas 11 / . (lZ M ~R.S .A. § 682 .1), hereinafter called "th.e _·- . 

- ,;.~ildl2nds~•• ·_ The 'l.:1ild.lands are, .for the most part, m ,med by < · 
·.· tirvb2r and ·paper companies; many of whom comp2te, directly or . 

. indirectly~·· with each other~ ·12 M.R.S-:A. ·Chap>206-Arequires · 
· L_U. R .C ~ to . (1) establish standards 'for zoning the , ·1 ildlands; 
. (2) establish uses permitted within each type of zone; (3) · 
· zone the wildlands; . (4) act upon individual petitions to . 
rezone areas in tbe wildlands; (5) . act upon petitions to ~ 
amend land use guidance standards in the various zones; (6) 
act upon appli cations to use zoned areas in a manner otherwise 
prohibited b y - the L.U.R.C. standards; (7) act upon applicati~ns 
to engage in or undertake virtually any land, air or water use 

/ 

/ 
/ 

/ 
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1/ 
in the wildlands~- and 
·wildlands. 

( 8) prepare a P lan for the com..._orehensi ve 

III. Stati..1tory Nakeup o f L.U.R.C.: 

h board c o ~sisting of l ') 111· R c A . 68 . d c a 7 merr:wer .,__. n" 
L i.· • • o _ • § 3 provi e s :i.or L -- _ , c and Re ere a c...lOi. , · 

..., .,__ _-i... • • "'r or ParK.J , .:, perrrtan2nL. mellwers, (1) "the Corn:mission- .L. 

1 
ing Director' 

(2) "the Forest Com.rnissioner" and (3) "the S_ta1..e P a~~--(d) "the 
and 4 term members, each one of whom shall "represen __ · ,uc-ts 

., • ,. · · · - ) 11.c est p.1.00. puDllc , · (5) "conservation interests", (6 .1.or. _ . 
5 

" . 

industry -interests .II and . (7) "general lando-wner interest: · . 

A quorum is 4 and no action can be 
except _upon :: t1:J:e _approval of 4 members. · 

1 . by·. the_ CO:;Tu.Lli~:Sior_J.ers . tar~en --

.· • , The _Cmru;i:~sio
0

11.er of Pc3.rks and Recreation has jurisdiction,._: l :. 
•·- C:tJ.

stodz- an': · control in~ oy~r and u~o:h all · s~7te parks a.n_d meraoric. 5 ' 

·. some o:r: whic.11::. are ;. loca-ced ._ in the . wildla:nds .-=- · : ' : . · .. 

. _. . ..The ··stat~< p1~;.ing ··nir~·ctor i~ -~espon~ible _· f~~ -p~oviding 
:.' technical assista.~ce · to the executi~-e, · the legisl.ature .and others . 
··.· _· c.nd to . prepare- :state co:mprehensi_;e plans. 4 / . He -has no regulato.,_y _ 

or proprieta;',;':?'..□,::'ers_ . . · >, (; 
~;~il~ tne- '~·tatute-, 12 I1-R.S~A,_ : § 683,°sta.tes that th2 t~rm'~-~- - _ 

.·• members shall •_"represent"_ ·various interests, we must assume that ·it ._ .-. 
. _· simply requi.res members to . either be. dra~;m from among those persons -:_-: ._. _ 
,- involvedor • ident::ified ~-,ith the various interests setforth ;r that ,:·:: . 

the · memb~rs· : siinply be . knowledgeahle -··. of the · attributes, . problems .. 
an°d desires of each identified interest group. As public officers·· . 

:'each merober''is required tnact . in the public intere;t; 2.s .·.: - _.·.· .: ·· 

<< fiduciarie-5. - of :.tha,t ' interest > To assu:I1e- that the statute · per~-
· mi ts ·or requires E:ach rnernber ·to act . only on behalf 0£ the· . • _-· .. 
:_intere-:t which he- :: '_'i-epr:s~ntsll _;;-,~u~d be to . ass~me a - sta tutori.iy.: __ .·· 
author:r.zed or· requir,ed ,railm::·e q.:1:- : rundamental aue_ process_ -.· .: . _: 

. . •· •. NO ca;t"iai ·£f found which 'appi:'()vC,s bf a statUtory autho;i~~~ < .. 
:tion :for , a public _: official to act Clnly on behalf of special -int;,-p _; : · .. -, 

.. _but · cases can b _e found . which do not g':t. to the issue because - . h:- - 5 1:_s :.,. .• 
> court held invalid ._the statute a11thorizing a board or cornrni ~- ~ · · · · ·· 

· · -·· · · · ·, t •t· -ss1.on . ._, . ' consisting _.· of · special in-ceres s, or speci -1.cally found 'L'-iat _· . 
; ... there was no denial of due process because of the nature of · · · 

the board or commission's powers or the s:tatutory ·schern2 for 
judicial review. : · 

For example, in Miami Laundry Co. v. Florida Dry Cl . · 
& L. Board, 183 so. 759 (1938), the court upheld a ;tatu~:ning 

No permits are required to engage in forest product uses 
areas zoned "management." 12 M.,R.S.A. § 685-A.S_ in 

12 M.R.S.A. § 602. 
12 M.R.S.A. § 504. 
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'_e _;=it~1J~i'..shing a board o f 7 me mbers t o regulate the cleaniEg, dyeing, . 
pres s~ng and l a undr y industries. Althou gh the board consisted · of 
~ rn:~ers from t he cleaning indus try, 3 m~rr,bers from the laundry 
indus~ry a n d only one me mb e r from t he public, the court stated: 

11 - we do not understand the act to do 
more t ha.n require that 3 members of the board 
must have h a d e xperience in the laun.dry busi­
n e ss a n d 3 me roJ::iers must have had experience 
in t he cle a.ning business. In other- ·words, 

: all · the a c t does is to · prescribe certain 
qualif ications for those appointed to it~ 
1 8 3 . So. at 764~ 

-u . 

. In refusi.ng to inv alidate a . statute providing for . a state- . 
r egulatory bo'ard of · funeral directors and ernbalrr.ers to consist · of 

-members ot the industr_y, : in . State Board o-f Funeral Directors and 
Embalmers v. Cooks e v , 4 S.:2d 253 . (1941), the court found its ,,vay 
arouI1d t h e k.nott-_y problems of due process and the constitutional 
r equ i rements· of a fair hearing by basing its decision on the fact .: 

: tha t _t h e _ board had · no power to fix standards · of conduct or pre:-_ · ·.:: :: 
scribe or•-fix.fees and charges ·or . to .~ establish rules of fair , .­
pra c1:ice· or ·in any way to regulate ·or dict2te the conduct or the · 
business: of .any· fune-i-21 · d1.rector or .· embalmer, · but rather \,1as 
· a u t h o r ized only to issue ·certificates of qualifications . or ·_ .. _ 
licenses to ~those- ,,vho met statutory requirements . . · While the ··~ .. -' 

. ·court's decision ·here mav be seen as· a "distinction without a . 

, 

_ . difference/ ': ~th_e case: does illustrate .. the £u.,.--id2.irrental assumption •- ­
that r e gulatory boards . consisting of rrternber.s of . the regulated are-T .. 

· .:a t the · least; -: troublesome and the. courts ·will · at times circumscribe : .. ,-.... 
t h ~ a _ssumptions : implicit :{n . such sta tutes,·py narrowing ~he . s .cope .· .. .-
of t heir .inqu~i:y~> >. - . ' . >> _. _._ _ . 
: •. .. . Hrn~eve:i> .:':~:; ,• :Lllllsi:rated in Joll~son V. Hich~-~ an Milk M~~~eting 
Board> 2 9 5 . :tviich::'_644~ : 295 <r~LW. 34? (1946) 1? some courts will not 
hesita te· ·t o :·fe~c:J~>-the ·issue of fundamental rairness ~ . In Johnson,. · 

_· a · larg e :mil k -: distrihtitor attacked the · ~tatutor_y·makeU:p of the . : . • --,-. 
:: -s tat e mi l k .· cqrni.-nission · which consisted of the Cormnissioner . of · ... _ ,-
. .A.gricultur ~ ._: 2 milk producers, ·. i m.ilk distributor and_ 1. consumer_· 
The ·cou rt·_-fort hr.ig?tly helq that ··. · , : . ' , · - . , - · . -> '.. _' ,: _ 

.;The Board; ·as constituted under the statute, 
. is of , such a nature . that Johnson ,;;-,as not, -
·. and ...,_jould not have been, accorded that . . . 
. i mpartial hearin·g ·which ·sa.tisfies the •.····. 
require ment of c1ue process. ••_l/ 295 N. W. 
at 3 5 3~ · ' -

.,-- .: 

l/ criticize d in 54 Harv . L. Rev., 872 (1941) 

.. ... . ----·- -.. , ·- .. --·· 

The commi ssioner of Agriculture also happened to -be a milk 
producer. · 

The diss e n~, citing Miami Laundry , supra, would not so hold 
on the ~a~is th~t t~e board' s f unctions were legislative and 
not ad.~inistrat i ve in nature . 
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· . ~ Elizabeth city 
Hhile · the court in Board of Supervisors OL -:, ~ ( 1950) 

c t 1 60 S E ?d ...,'.) ' oun y v. State :Milk Corrnni ssion, 191 Va. ' . .!.. • • • f a ~ roducer, 
upheld the makeup of a milk commis sion consisLing o . _Pk on 
a distributor and a consum;r i~- a case involvin~ an a-c-c~clk .. -n 
the · · · · · . Tice of mi i - corru"llission' s decision to .fix the m1n1rourn P- , .,_ t tbat -'- • . • . . · · • t poinL ou -
a cer Lain. marketing area the court took pains O . .1...eed 

1 - 1 • · ·. · · , • • ..1... t -e guaranL • 
un 1.Ke Johnson, here the appeal section of -che SLa UL · · ·on's 
d a ,__ . . • . . - _ ,.. the cormn1.ss1. 1 

u~ pro~ess by · providing for a -full · court revie,,7 or - , 
1 

,.. 
decision .1/ . In addition by· fi' n;lll. g that the "technical J?roD emdor .. . 

· • · . · ·· ' .1.'-' · · - d nf orro0 

· ID_ang milk prices . is "i-visely le ft . to an experienced_ an , i. · ~ . 
tr1b 1-" ·· th . . .· . . a· ,__ . .,_,on ne-c-.:.-1een . - una ; ·.· . .1 e court seemed to be making a 1.s LlilCL- · . . 
~~~;~~½7tive.ll::;a~d . ''q~asi-?,udicial''_ dec~sions, discussed nere1.n, ·. _ . 

. . 

Iri .·s -tate. ::~~ard o.c. D · Cl · · ·T·· .hr·.···•i·f~ D.:..Lux ·c1ean.ers, . 254 . . · , rv ea.Ders v _ 
P.2d 29 (1953), the- court invalidated 2. state board setup to . ; · . . -­

. . regulate · d.,__---y·· cleaning plants which. consisted of 1 member fro.rt .t:h2 ... 

_ public, · 2 · owners ·6'£ retaii dry cleaning plants, 2 owners of whole- . . 
sale ~ry cleaning- plants : and 2 owners of dry cleaning shops, ·. on. 3 · :­
b ases, one · ci:E ,;,,1hich was that the makeuo 6£ the board violat~d the ,, __ : 
due process reciuire~erits of the Fifth A~endment to the United 

··- pta~es Cons"tlt:~t-iOn~ :. . ~ ·: : .,)/·~ -_~: 

,:- ' . : ... ' . ' · . . -:_..-;._.: -~~:~:;, .. -· .. --:·· :e ; ""'•·· · 

c. .~ Finally/ Sout...li.e~st ··.Mi,1 k Sales As~ociation · 1.nco~p~r2ted ~ - .• .. · 
Swaringen., > 29O F~ Supp-: 292 (1968) emphasized the fundamental 

.· basis 0£ the0 Joh..nson case, · supra. In Southeast, a person. · · · 
_ aggrieved bT a decision of the commission ha::l. a right of appeal .. 
)- to . be heard Ae. novo arid thus was entitled under the act ·to a full 
. . he.aring with all_ rights of due proces"s, .whereas in Johnson~ the· .. 
~~~~~: ~ ~ f ~'~~~1;;;15;[ l ~;'z~~~ tr ~t r(Svi?'.'t Wat limited to :;es-

· .. ... It should . be : TI(Jted that : there are ~· n~ruber of . ca~es holding.' . ; 
.• that a board ·consisting· in part or· in · whole of members of a , .·•: .· 
. profession 'tO be regulated by the board .is not unconstitutional :_ 
·per . se ._. · These- -'dec:i.sions appea·r to be based upon. . the . '.'rule of .. · 

necess.i ty. 
1~:/•-f/\ 

: : 1/ - ., Court revie\'7 . . of an L. U .R·.c •. decis .iori in any rna:ter 'upon whiC:h . . 
there ·was ·. a. hearing •is , confined to . the . record and the sub_: · 
stantial ~~idenc~ rule~ 12 M.R~S.A~ § 689. · 

\ 

'3; 

. . · ... · . . · _- . . . · . . . . . ,·, . . : . -• · _ _.. : 
The so-called Jlmilk corm~ission cases . m~y a.~~ be . distinguish~ . 

. able for reasons such as th~ common legi~laLive assumption . 
that milk requires .extraord~~ary regulation because it is a 
cormnodity which is a nec~ssi1:.y to the health and· life of the 
citizenry and partak~s or the n~ture <?fa ~ublic utility, or 
milk regulation requires expertise which _ lies only in the · 

· hands of the distributors and producers. · 

See note 1, supra. 
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. Wh ile the foregoing discussion does not have anv direct -
i nfe r~nce upon the makeu p of the L.U.R.C. and their ~iscussion 
shoulo. not be seen as indicating a n opinion on the writer's 
be~~l~ that the makeup _of the L.U.R.C. is constitutionally 
de~icient, the c ases cited are v aluable to indicate that the 
L.U.R.C. ma keup can be seen as troublesome unless it is assumed 
_th a t ~. U .R.·c. J::1embers are required only ·to be knowledgeable in 
the fields . of interest ·which the statute requires them "to 

.rep res e nt." . 

. rv . 
. Aside_ :from th·e · 3 perma...Ylent members, L.U.R.C. consists 0£ (l) 

ari ~ attorney ,;;;ho 'represents "conserv ation interests," (2) a · 
professCJr. ·who· represents "the public"; . (3) . ·;:rn offi·c~r...:employee 
.of · a corp'?ration which has substantial holdings in. the ·wildlands . 
and \~hich .is iri ·the •ti:rri:'oer and paper business as we'll as the · · · · 
II second::-:hbme_'i . recreational business ,,vho "represents" "forest products 
i ndustr_y'" int~rests", . and ·. (4 ) an officer-employee of a rcmlti~ · .. 
disciplined corporation which has land hOldings· in .. the ·~vildlan.ds 
and which .is ' involved in a variety of interests/ including the 
I's econd-home ~• - and . recreat~ona 1 deve lc:iP,ment . 1:r:idustry, · who rep re~ .· 
sen~s 11gener~l landowner · interests~ "Y .. · ... · .•... ·•.··· . . ·· ·• .. · . .. ~ .. 

. :-•->. :. : :'.·--: ~· --. . .- . .-/ ··. - --::_:: ~._:.- -· ·. -.. : .-· ':.., 

Whethe.r'··or not~<.in a giv~n situation, a ·~onflict of interest:-.: . is · 
-present,-' -is .:· dependent, in great ·.part, . upon the .meaning of "interest" ·· 

._ :.wi.thin.: the- phrase . 11 co:i:iflict of interest." ... · The cases ·dealing .·with 
=;; :'.""'b - > this issue ·appear to assum2 · that - "intE=resti, in. this context means· 

. sometliing other -than: philosophical berit or ·. opinion; that . it involves 
~ direct or ; indirect· pecuniary intE;rest/ ,.nc:it necessarily capa:bl-e- of 

• specific· demonstration · but. on the other hand not solelv within th~ 
:, realm 0£,;fanciful hypothesizing~: :- This definitibn of ii;terest . is ·· . -.. ,­

demonstrated in ·the c.ases · cited herein, infra,as .well as in . the 
• · follm,1ing two JYiai.i7.e ·cases~ : . ·- . .. . . .. : ... '·- · · · · 

. ' ·:.,·· · .. ·- .·· · .. , . · - -_-. . ... ··: : ::_ .. : ,; .. · . 

. -': - · Fiiend/>App~llc.nt-:from the decision of the ·· Penobscot Count·<, · 
"cdmmissioners, 53 He~ 387 (1866) involved the appeal of one 

·. Friend of a decision of the county· commissioners· iri laying . out 
·· · ·. a road . . /<. Pursuant to the statutory procedure provided ·for in .· . 
: su;h ca~es/ : the · county corn.missioners appointed "a. c~mrnittee of. 

3 disinterested persons", to ,-ii t, a committee-/:·· the majority of 
. which 1;ve·re · stockholders of the · ra~lroad corporation owning the 
fee of the land over which the road viould run. In thrm--1ing out 
the decision and report of the coJTu.--rtittee, the · court stated: 

It should be noted that the writer has no infonnation of 
a personal nature about any of the present members ·which 
is relevant to this memorandum. 

. . . ·. 

, 
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. · . Joh ,-
• . • 1" __ n !.J _. N a,:r-c. in 

J.",.Lc.....i...1-'-.L-'- _L._ ...... , 

~tl d that anv interest, 
. it is ,vell seL. e - . 

• r· · t to render one 
however small, is sufri~ien . d. -~ 1 capacity 

. . ~ in a Ju i Cl c, 
wno is required to ac L. t, ) 
• · the cour s incompetent_ (emphasis 

II 

. ~ t Delesde r nier, .2 
. "It was decided in SL.a e v · f 1 d- over Hhich 
Faire 4 7 J th~t the O\,mer O an . 

. L., J, a • o.!.. , t to act in 
a r o ad \\'as located was incomp~ L.en ~ 

, wner or stock in a laying out the s2.me. Tne 0- · · , 
corporation which owns the land is equally so - ' 
53 Ne. · at · 3gg_ 

· · · o (1912) irivo l v ed 
0 . · . . .. . "" ··t ·h· · .. J. ,· t· · : . 108 Me. 545, 82 A- 9 - . 

. . . pinion or _ e us ices, . .. . t .!.. to a . corpora-:-· · 
the . validity of. a printing contract awarded by the S aL.e d T e~surcr 
tion of .which the Secretarf of State was a stockho~der an · rt. t~·. _-~- ~ 
E · - · h .. .. · · · · · 1 · ..... · dr'ler in a crnnpe i iv e , ven t_ ough the< corporation. was the . owes'C .ui '""" . -'-- · . .!-' • ,-;_· 

bidding : process., and even though the Secretary- ?f. Sta L.e ha~ DO'.--fll~:7 _ : .. 
··· to do with the ;award of the contract . or the auditing or payrnerrc. ~.L e __ '.· · ·:· 

the bills presented.. on account t _hereof_, . t ,h? -c::01:1:r.~ , held the_ ~~n- ,~ ::::::i, -.·~-:--;_ 
tract void_l/ The. significance of th2 case lies in the courL. s . __ . 

, · statement that,;--,~yher:~ . a state officer .· is a stockholder and - -: >: 
:·>of ricer of :a cornpa.riy,. the· "clear implication II i:S that: his .C '. .· 
·. .rrfinanciaL interest in, the company · is ai.'l. . appreciable and. sub- , .. _ 
.. ,stantial 'one.:.: .1' :;, 108 Me . · at 548. . ',' •' 

.. ·\. :_.:{· .. :;:•;:,-<:·\ ;_.< ,,•: __ :_ ·:. 

·. , v > _.: :'General Pr.i...ric.iples :- of Conflict.s of Interest: . ·,. . . . ..: -~ . 
. •_;_ , . . 

';:•· :, ... :- · 

- . : . . _ < The· ge~e-~{: p ,rinciples· 'applicable to the issue oi con£licts of '•·/ :· ,~: 
. .. interest can best .be . understood bi a :review of some of the cases . . ar,,-~-

. dealing · ";;i tb. the_ :i;s sue and a read~rig : of . some ·of , the . com..11teritaton;":; · }/-.~,:.< 
. : ..,.·-- ,~-~-.-/~_ .. "::::._~-_;_.:_' > ..... ;: :·_:.::. ... . . ' -. . -... ~--

. In :· 1610'' the English courts .. held' 11n6._man shall be ' a . judge'· 
', his:: OwTI· case ~:·11> Bonham's Case, ' s: CC)~ > 113b .·, .118 a~ T • 77 Eng- ·~ 
· Rep~: 646/652 : (ICB..: · 1610). : ·· This •statement of the . basic::·, ,<· 
· principle: {s the essence of the Arnerican cases dealirig with·-~-
the issue. · · ; ·.,--:· :-.~- · . -. · ' · . _ - ,.. · · ·· 

·;\::::\;•·:; •·::_ :·•.:• .. : 

.·- . . 
-.-. . -_, 

. As previou~i; ·pointed out, in· _1866; the Main~ 2:o\i;t ruled-/. · 
.·. that .. a .. stockholder i iri a · corporat,ion · cannot perform his . duty as · _, 

.·· a • public official ·with r~gard to a · matter . involving ·. tt,2 · corpora->:: .. 
tion without being guilty of a c_onflict of interest.Y · . - - .a,-.: .> .. -·,: 

'iin Selectmen ()f Andover v _· :B~ard . of 'com.~, s. 'or .' o~-ford Co11rit;/ . :_-:: . ·-
86 Me. 185, 29 A~ _982 ~1893) the ~ourt applied the principle to a '.; 
situation in which the . lower court_. appointed a committee to sub~·-.: · ... 
mit a report concerning a dispute over · the location ·of . a road~ . .. . , 

l/ The case : ii-ivolved . :. a statute prohibiting a state official 
from being directly or indirectly interested in any state 
awarded contract. 

y Friend, supra, page 5 
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-o·r1e d~ the . m-2rnbers of t he committee \vas a large landowner in the· 
town i n whic h the road would not be located _ While the court held 
t hat the rule of n ece s s ity wou ld p revent disqua lifying the land­
o wne r from serving on the com.rni ttee , b ecause if paying taxes 
were the test of disqualif ication , no citizen c ould act as a 
municipal officer , the case is n oteworthy for l,;h2t the court 
says .2.bout "intere sts_ 11 

" - any direc t interes t, however _ small, 
wi l l _ di s qualify . a· judicial officer , 'for no 
man can lawfully sit as a judge ' in his own 

. . c a se> . An interest tha_t disqualifies from 
.· j udic ial -action may be small, but it must be . 

an . i..nterest , direct , d e finite, and capable of 
demonstration ; not remote~ ~nceitain, conting~nt, 
or-unsubstantial, or i:r,erely speculative and -
theoretic~'.\.i . 29 A- at 983 ~ 

In . Lessie~'r · v _ I nhabit2.:nts of Rumford, 113 i-1e _ · 317 (191Sf,. -.·. 
Lessieur wade · .. a . contra.ct with the local board of heal th, . of which 
he was a raernbe-r/· to- care :fo r a smallpox patient_ There was no .· 
statutory· provisio:n against such a contract and the court assume.d : 

. that the- substa..D:tive terms of the . contract were equitable. Never-
_ the- less/: the court · voided the contract _ and . stated:: · · 

. -,; . :·~ ...... ·::_.: ·.-. .'- . : -· : 

_'' / ':J:-//_; ~ if : it clearly appears to be in viola­
< •:, tion.: of. some ·.well .· estahlished · rule 0£ law, · 
_::i;,;:;r ' that: ·-its . tendenc-_y ,,rill .be harmful to the_· 

- interests o :f .society, it. :is against the -
__ p0-lic_y;o:f _ t:he- iaw to uphold . and enforce . 

-.>.,.:\ it .::\{:~<:,/\ ;:7/<\ r - .. -.. ·.•_ .. -• .. 
_·· l'It is -Je11 ;~stablished as a .gc:nerai· rule .. 

__ · that ;one acting ir1 a fiduciary relation to 
others :·is · required to exercise perfect 

_ fidelity to ' his trust, arid the Taw,. to 
nrevent<the neglect of such . fidelity; . and .. 

: to guard_ against any. tem~ta~ion to serve his 
··.: Own interests . to the preJudice of his .: . 
-p ri!lciples disables him from making any . 

. . c on-tract with .himself binding ori his · 
-: principle.:· -. -> :. The test is riot whether 

harm . to :the public ·welfare has in fact resulted 
from · the contract, · but whether its_ tendency · 

. is that such harm wil l result. 11
- 113 Me_ at pages 

•. 3f9-320. 

" One \vho sta nds to gain or lose personally by 
a decision either way is dis q ualified by 
reason of interest to participate in the 
exercise of judicial functions." 2 Davis 
Administrative Law Treatise§ 12-03, P- 153. 

, 
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Tuscan Smi··'-L-h, 153 A. 289 , 73 A.L.R . 1344 (1,931) v _ l..:>, 0 ~-1e 3 6, 1 .,_ s 
• L - b . lding to a se eel.man 

:·1~-l5 a case involving 2. lease of a town ui - _
0 

, 

...., r -, '-l , l .c l bocaus"" of the ::,c.. l ectman s .,__._ , _ _, '--:1.er. Tne lease ~.va s held un a\•T.LU ~ c h - .c its 
in b :re st therej_n as his brother ' s creditor. In t . e course 02-

d 2c ision, the court stated: 

"_r+- i· s n .,_ G.::iJ..· scou· rse on the duties -~.... u. necessa :cy L.0 

o :E public officials_ Their obligations as 
trustees for the public are established as .. 
a part 0£ the coITl.!.uon la;.,,, fixed by the habi·cs 
a n d customs of the peopli; ~- No definite 
:n.:.1e can be given indicating the line -of dero.~1:"ca~ · 
t::'L.o n beb.vee-n .that _which -is __ proper an.d - that w.cnch 
is 1~nilawful_ - In the words of this court in the _ _ 
Cc, Se- of Les'si"eu·r: ·v·.· 'I°nh'ab'itant's . of Rum.ford . 

·. (cit:.ation omitted) the question really is 
whether the tor,m officer by reason • of his _ 
;iriterest is pl-aced· 'in ·a·.-situaf.ioriof ·· tempta-: 
tic.m. _ to' -serve J:1.is mm personal iriteres ts to_ . -

__ the prejudice 6£ the iri terests· of . those for 
<-: "'horn the- law authorized _ and. required him to :-

..... _ .. act . in _the . premises . as an official I ~ 11 

.• .• ·:- ' =_;,;,.·· ~: : :. 

·.· l'Gauged: by· .the cornmori and accepted standards . 
defining _the obligations 6£ public officials, 

- the- ·, leas-e::;.. · 2' _ :_ ivaS unconstitutional and unlaw....: :' 
.. £u1·>. : :.10 hold otherw·ise . would be to ' repudiat:.e .. : 
~he doct1;="~1:e that he ?h? holds public trust is -
in a pos:r..1:.:r..on of public . trust. "1/ · .· · · 

- , . . : •=·--·-.: - . ' .. : ' . . . ,· • ~ 

.. _.. ·.-

. -·.:. __ __ ... -- :-. .':. :-- .· · -

. - Hughes :v_: ··tiack; 156 Me: 69 C (1960) , was an appeal from a deci.~ 
sion by the lower .court judge not to. disquali_fy . himself in an ~tion ·in- ', 
'C,~•hich . the judge • was: .. an _ .~ncle 0£ the plain.ti~£ 1 

S attorney-_ /. The 
-- .-:: -. : j~s useful . ilJ. : its s ta ternent of. the p:c~J:1.C i:ples ~ . thus='. __ - -- :-·.- ; ,_- ' 

,ui--~~'.~dinai .p,riL"'lciple ' -inh~~e~\~ :in · Arr,ericC::ri ·•. 
jurisprudence is that no judge _ shall pre- -
side ,_in a case in whi~h he ~s not ·wholly \ '. 
free, disinterested, J..mpartial, . a:nd inde- ·•;· 
pendent, to the end. tha~ litigants may have· 

.·. · .. _a :hearing or _ determination by an impartial ' __ _ 
•· - , tribunal:: -_•-· The law . is justly zealous of tJ:i~ . ·. 

· . absolute -disinterested..~ess o_f tribunals> -
... Due process · of l':",i requir~s. a hearing 
before an impartial and disinterested 
trib~wa.L . 'Next in importance to the duty . 
of rer1dering _ a righteous judc::!ment is that 

While t~e c':s~ involved a sta~ute .~roh_~bit.in~ conflict o£ inter-
e =~ as ~o cJ..ties the court h-ld il. no1... apoJicable ~ th· 

.:, t- ' . "' - 1...0 __ is case 
because no city was involved. Thus the case went off on COITl..i.uOn 
la\•1 principles -
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of c!o~ng it in such a manner as wil l beget 
no suspicion of the fairness 2nd integrity 
of the judge . 

11 In a ny e vent, th2 re has never been any doubt 
about the principle that no judge or tribunal 
shoul d sit in any case in which he or it is 
direct l y or indirectly interested. The inter­

·. est which is rnean.t is a ·pecuniary one and such · 
·•··. a pecuniary interest disqualifies a judge n.o 
· ma tte.:i:: hciw . small it · may b _e. . > . 11 

· 156 1'ie. at 
pages <73-74 _ · <·>. -

.:. :. :- ·:·-:..:• .. ~ ; • .... · .. . .. 

: .In_. Griiqqs' ·v.B~r-6ug·h of Princeton,· -:,:i N.J. 2 0 7, i62 :A.2d 862 . 
· · (19 60) ., dis~ussed infra-page 17 ·· , ·. the • ~~urt · in vaca.ting the vote .-✓ ' 
of a . municipal bod-j' because ·the ·. e:mploy2-r of 2 of .· the 4 members • of · 
the. b ody>had an .. interest . in the \rote the court., . quoting Van 

. Itallie v~ : Borough. 0£ Frankl i_i-1 Lalced( stated: . 

~._, ~\:_)~ / }>' the . de~i~ i~ri .· as to whether. a 
p~rtlcuiar · inter~st · is. sufficient to 
di.squalify ·is necessarily . -. -~ factual · . . . 
> ,c< -:>,:·.~: ~nd . depeilds upon the ' circumstances ·_: '.'. 
of -~th~ p ·articular case.<" .:< : ~- No definitive 

, test. can be devised. '" . 162 A. 2d at pa.'c:je 869. 
. , . . . 

The· -· court:_: :_}1en2 · _oJ:l ' _to say\,:.\ .. : . 

. ,::/ :/;;;h ~ ? ~~-~~ri~i~l 'bT:t° psychologi~al ._ influeqces _ 
• _'."~an.not be : _ignored . . ... _ _ ·_.-~ 0 We perceive :the­

. . / rule 0'to be that the · mere existence . of a. , 
_-\<··con£lict:; , and not .its actual effec·t, re...:: 

· · · · quires· the official action to · be . invalidated. 11 

162 A. 2d at p aqe 870. · · .· . . · .. · -

.-. ·._.'· ··. ·-. 

. : . -~·:rn;,>13u~•1-:i":~~~;~:-·2·;t; ·of Bremerton~ ·ao Wash.2~:( 518, · 495 _P .. 2d 1.358 . 
. ,.: ( 1972) , discu~sed inff a _ page_. _20 : , < the court · stated: 

-: i'Merrib-~~!:/' 'c;f cOJTu7lissions with the role of 
. ·conducting • fair and impartial fact finding 
hearings rnust, as far as practicable, be 
open-minded, objective, impartial, _ free of _ 
entangling influences and capable of hear-:-

. ing the ~veak voices as well as ~he. s~ron~ _ . 
· . , . . It .j.s important not only -chat. Justice .· 
be done · but that it also appear to be done. 

28 N.J~ 258, 268, 146 A.2d 111, 116 (1958). 

:, . 
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"The importance of the appearan~e_of ~air­
ness has resulted in the recognition Lhac 
it is necessary only to sho•.v an . intere~t , 
which might have influenced a member o:r: tne 
commission and not t hat it actually so 
affected him_ " 495 P_ ?d at pa.qes 1361, · 

· 1362. 
··.. . . . . . 

11 the . common l aw ru1e · of . disquali£ication / 
. applicable to j udge s extends to everj tribunal . 
exercising judicial or quasi-:-judicial functions - ir 

~s~i/Ju~;~~ , Administrative . Law, § _63 at page · 

. ' "A p{ih1L~·: <Jffic:e~·::0\-12-S . an undivided duty to . 
) :the _public · whom he _ serves> : and is not permitted ~i: 

.-.. '; to : pl.acet l:iimself :in · a position \,1hich will sub- · 
ject him to conflicting duties or_ expose h .irrt .. :.· .:;··~- ·-. .. 

- --·-. 

. -: t6 the-__ temptation of act1ng in any manner 
·:_other than in · the best interests of the . 
publi~ ~-'' :_~/43 Am> .Jur., ·.· Public OfficEirs, 

§ : '~~t: --~-2-:ii!:~ S\; '. . :: 
." It. ha~t-1:ieen:· recognized . t-ha t _:,7hether in a 

·particular~case, a disqualifying interest . 
.. exists>_;• is : a factual question governed . by -
.-.-<- the ·circu:r:cstances of each case, so that a -

• : :

0

-deffnitive rule is not possible (citations 
. _omitte.d)~· /'._;Howeve_r, · the c:ourts have usually-< ·• _,. ,_ , . .,. 
-.''.- taken the ':-view that it · is .neqessary · only to shmi·· 

< -, the . existence . of an: interest which might have _ 
.·· influenced :the ·officer and . that: the nerson ..... 
-. objecting ·need riot go further ~nd sh;w that . ~: 

the influence- actually operate.d (citations ··:- ·. 
omitted) :, '1_.• : 10 A:.L.R._3d at paq'e 696,::• . . -

•• 7 •• _.>-· ·_.-_.:· .. /-:;,,.:. :i··~,~~--->·:: .. ·- ... · . -_ -/ :·.-:.: . .:· . . .: _ ... _~ _;·:·· --·--
.. .. The cou~t~-i~ A1dom v_ ' Roselai.7.d: - 42 N.-J. Super· . . 495, 121 :·A~2d.· 

·. 190 . ( 195 6) -. sets ·fo~h a ~oo?- SUifuLtary· o~ the_,_ principles of conflicts - -
.. of interest_ ,In disqualifying a _council vo .-:-e on an amen&nent to 

a zoning ordir;-ance J:ecause on~ o:r: the. councilmen was _eraplqy.::ed ._: 
by a corporatiC?n w~ich st~od co _ benefit f ,r?rrt the amen&Ltent., the 
cou~t stated~ · ·· · · . 

:._-_.. . :':~-- ·-.... ·- :-_ :-__ . . . . .. .. . . 
~ _::-.· :•.:. -=-. : . . ' , :.: .. 

"A public offic~. is ~ . p~blic t~st ·_. ··.· B~rough 
councilmen, as fiduciaries and trus_tees of the 
public intere~t, _ ~.ust serve that interest with 
the high_est fidelity. The law tolerates no 

hereinafter cited as "l Am. Jur_2d Ad. L II . . 

- -
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mingling of s e lf interest .it demands exclusive 
loyalty ... The the ory is that 2 public officer 
assumes the same fiduciary relationship toward 
the citiz ens of his commun ity as a trustee bears 
to his c e stui que trust. _ .. They have the 
right to expect that in everything that appertains 
to their busines s or welfare, he will exercise his 

. b e s·t judgment, unaffected and undiluted by anything 
. which might inure t o his m.,m interest as an 
individual . . .. . . 11 12 7 A. 2d at paqe 193 _ 

. . . 

'' Th~ i ~teres t · which d isquali:Eie~ . is not necessarily' 
•. a direct pecuniary one, · nor is the . amount of such ... 
. ·. an ·•interest c:iL particular irv.portance _ · It may . be 
indirect; it is s u ch an · interest · as is covered . 
by _t he moral . rule: no man cari serve b.-10 ma.iters · 

·•, whose . :i.nterests co:;:iflict. ·• Basically . the _ ques-:­
: tion is whether the o f ficer, by reason of a . · 
: . persoria :L_: lllterest in . the . matter;_. 'is . placed in .· -

· ./ · 
✓ ·· 

a s ituation of temptation to serve- his o,,m pur- . -✓. -:.: .-
pose~ '_ to • the prejudice of . those for ·whorn the · law 

.' _authorizes: him to act as ·a public officia'l. · And 
. / in the de:terminat'ion of the issue, too much re-
./ fin<=ment should not be engag~d · in by . the courts· 

;:::':'\ in ·an effort to . uphold the municipal action on --
., , the ground th2t his interest is sci little or so . :i.ri~ - -: . ·.,,"' 

· direct > :: Such an approach is recogni tic:in to the 
moral ph:i.losophy _that next in _importance to the .·· .. 

··: . duty_ . of the officer to rende.r . a . righteous · judg- _: , ;;~ : ·• 
ment is that of . doing it •· in such a manner ·as .· . . ·, 
·will beget .• Ile;' suspicion of the pu~eness'<arid 

· . in teg:~\~Y'. :~-~ _ his action. ~' . . : -.. _, ···• .·'. 
• . ·:=- ~- . \ :::,•·· :···. : .. 

. i1The ' de~is1ori' as to 'iiirhether -~ ; part{cular interest 
-: .-is · sufficient ' to. disqualify is · necessarily a · 
: / factual one· and depe n d s . on _i:he circumstances 

.-~ -: ·of .the ·particular . case . . :;:,:· > -~<. but in _ appraising 
·. :: : . ·the · interest there. is no ·. essential · di£ference ·. · 
: · --- be·tw~en · cases arising under ·prohibitory- statutes 

~ ~~d t hose necessitating application of the · 
corni:non . law. And .it may be noted ·as a £actor · 

: : that . the yalidi ty of the officer Is action does " 
n ot 'i·est u pon proof of fraud/ dishonesty, loss 

: to · the municipality or whether he was in fact 
influe nced by his personal interest., or whet:her 
the contract or other type governmental step 
was desirable or undesirable from a public 
standpoint." 127 A.2d at page 194. 

· - ··· .. -. 
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"The personal or pr i va t e i nterest which dis­
qualifies filay be identified g en~rally 25 ?n~ 
~hich is different from that whic h the puolic 
officer holds in cornrnon ,,vith members of t be 
public." . 1 ?7 A . 2d at page 1 96 . 

:_"It was argued that establish.-i:tent of the 
principle ~e are announcin~ would disservice 

· the _ public interest because it might operate ·. 
··_ to influence · substantial and ci·11ic minded · 
_ citizens,. < who have outside business connectio:2s, 

. : __ against . membership ·in · an e l ective or appointive 

. ·-public agencies~ . That. result is extremely doub_t-:­
'·_: ·•_ ful_ ·- The ·_rule disqualifies onlywhere · personal : 

< and public :·loyalties come into conflict. . In 
_:, - ' those rare ·,instances such high.:.....minded persons . . . 

·-: un.doubted_ly' wil~ : welcome the disqual:Lfica ti_on:~ - : 
=• . .:.. ·: · .;._· ::,••-.- · . . -. · ... . . •·: _; .,:i It might be _ added that, as a ~atter ~f eth.ic2.t · · -· 

practice . under a statute_ _ . · and quite apart - £.ro.0 --
. _the obligations of the la~v, · whenever a substantial 
. question_.-is _raised as to the disinterested:.7.ess oE -
one.-of ' seieral officials sitting on a matte~; and . 
the- c:rther officials can't take care of · the case, · 
it ·usuaily is just as well fo~ the official _j_n_ 

·.question . to withdraw ther~from SO ' that··not the 
faintest shadow be cast · on the ·· integrity -of the 
detemiriation- II 127 A.2d ·at page · 197. ,.> 

>:~:~~. 

_. : .:;<_::.-- The' ~o~":~:a11l~':' ;,~1e· of necessi~y•j to the rule against ~~~~ ' 
fiicts of interest . should be noted in passing, more for · its . 

· ··existerice ·than .-{ts direct relevanc_e.- to L.U~R.C~ _- · 
;.:..., ·.·/ . .. 

. '.~ r. •- . 

__ ... . _ The rule of n~c:·e'ssi ty _ 1s "an excepti.on based UPDn no ·.'+---
. . . . . ,- . ~· 1·..c· '. f · ,;J_ •• ' • -'-' ---C2SSl-Y, 
to -'-he rule . or aisqua i.Lica_-cion o . . an aL.Uulnis-crative o--FI~i· . ·. . . ·. 

. . L . -- - - ce-r Dis- -
qu.alifica ti'?n . will not _be . p~rrri.itted to destroy the only trib~nal ~ -
with po,ver in i:he _ pr~_rr:ise~~ • .; l Am. Jur.2d Ad. L. § 65 at page 862~ 

. . . ·• in Andover', - supr~, pag~ . 6 " . ~-- . the Maine Cou:ct . appl ~ed this -·_•· 
rule to prevent the disquali~1ca-c.1onr'?n_a boa~d of a taxpayer in 
the Tmm of Andover, concernlilg a de_1s1on which ·could affect .. 
the Andover property ~axes. The Court foun~ that to apply the 
rule on conflicts of. ir:iterest \~Tould result in no citizen being 
able to act as a municipal officer. 
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-i • I n Gr ~qqs , supra , page 9 , ,-,here the court discn1alified 
--- ·ot.e s which \vere ne ~ :1~ 
bod , . s a t. . cessary ror a quorum and thu s t.he municipal 
b , lhe c ion fail~d, and _n o act ion could thereafter be t a ken 
J... .2 .l body u pon tne p articular app l i c ation , the c ourt refused 
LO app~:y t h e ru le of n ecessi t y saying t hat t here ·was no "stern" 
~ecess~ -cy and the municipal body could withhold actio n until 
Lhe vo-cers or the _legislature remedied the disability_ 

. · - . F~:r:1allr , -"the~~ -are a nurrilier of -ca~es holding th;t a board 
c onsis Llng _El part or in whole of members of a Drofession to be 
r egu.lated by the board is not unconstitution2.l ~nd does not 
pr~s en~·~conf~i~t of interest_ For example, see Kachian v_ 
Opt.orr;.e-ci-v Exa:rznninq Board; 44- Wis.2d 1, 170 N.lL2d 74-3 (1969) 
and People v_ Murphy 7 _ 364 Mich_ 363, - 110 N.W.2d 805 - (1961}. _­
Th?se. decisions appear to rest on the rule of nec·essity. _ As --

-- poin.ted out i_-,1: K2c.hia__r1, ·:_at page 748; "If the inclirect .interest "_ 
., d~riving from 'membership in _ the professicin or oc~upation being 
•· regulated , pisgualifi_es _· an ' individual from · serving _on a - regulato-'-y 

_board, ·:the- . result would be dentists could. not exa.'Tiine dentists,. 
; attorneys could not serve 'on bar exain.inei::- boa~d; -_ pharmacists _ 
~ could n ot give- pha.rrnacy examination~ Would it be preferable, · -, 

-_·_ or ev~:n ,;,10rkabler to have- _ dentists giving bar .examinations - · . . : 
· - a_r1d optometrists giving pharmacy tests? • . The gain _ in presu_rned -_ 

pu.i:i. ty would,· be matched by a loss in knowledge and experience i.i.T _ .. _,. 
dra.£ting ai.-id adi.7rin~steririg · professional and occupational · rules :: . . -· _ -· 
arid regula:tionE> e: _" - . - . - - - . - .. ~~,. · 

V II r . •·_. The Disti~~tion bet<.ieen 
·._ Administrative Action: 

-and Quasi-Judicial __ --

. : • ; ·-. ~ ·-

I~ ::applyi~g _c~nfl1ct of ii:iter~7t n1le~, ·co1:1r~s 1:a':e ofter:1 . 
·· rna de . a · distinction bebveen legisla-cive and qu2s1-Jud1..c1.al adi.cPri-

· istr~tive.~ctioris.;_: -In -other words, where .an action taken -by an. ·•'-·· 
. aominist·ra:ti.ve·, body \,as ''legislative"· iri riatur.e, ·the rules pro~ . 
. hibiting c.qn£ l{ct5. . of ~nterest ·were. ~eld .cnot to apply.~/ I:;. ·. : :, C 

State v . Board of Pu.bl 1 c ·works of C1.t:y O.t. Camden, 29 A- 16.:i __ 
(N. J. 1894), : the couri.- set.~ f?rth a go~d s ~ate~e~t of t~e ~le~ .. __ 

The case concerned the va;Lidity- of th~ voLe _ or Lhe Boa .... d or _ 
Public works -on a : petition requesting _-permission · to lay a __ ' · 

. · street · railway<" : The Board _adopted an ordinance granting _ 
_ :-, permiss -ion t o the camde7' Horse 1:-ailway Company to_ lay _its~ 
tra c k s -uoon ' any . street 1..n the city. - One _of the membe7s or 
the Bo~rd _voting · £or · the ordinance was a stockholder 1.n the 

·T,7hi' le the court found the Board action tc:i be judicial company. v·, 
· t e and t_ h_us applied the rule against conflict cff interest, 1n na ur 

see Grigg, v. city of Elizabeth,69 N.J.L. 190, 55 A. 248 (1903) 

nd Va n Gilder v. Board oE Freeholders of Ca p e May, 83 N.J_L_ a_ -
139 8 3 A. 500 (191 2 ). , 

·: ·•: •-:- _ 

.., 
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r 

t he cour t did . d esc r ibe t h e d i s t inc t ion b e b -1een _judicial and legis­
lativ e actions thu s : 

. d • i· s b <=> t•·l""""D "' The di s tin c t i on' it ,;;,,a s s ai , ~ . · -cJ. 

t hos e ord inances whic h adopt a gene ral s y 5tem 
of policy affecting all the inhabit a nt~ of 
t he city ;r town, or all the property situat~~ 
within corporate limits, directing the e ~ ecu~ion 
of . their · public duties, the burden of whic1?- i s . 
borne by all equally, and those ·vrhich provid~ 

· the making of a particular improvement affec-c- . 
ing property in one locality? the cost of 

_which is ·· to. be defrayed by· specified indi:___ · 
: ·viduals- 1 

..: • , ·This general demarka tion 0£ the 
. . · .. two Orders . of rnunic ipal acts was . made -tvi th _ •. 

. speci.al ' reference · to ordinances designed to 
accomplish improvemeuts of t b,e kind then .be:-: 

, ,_: ,<,.:_· fore the- court.:: ,;; I n all . cases, I think/ a. . .. 
. -· ::i .; ·1egislat:i:_v e _act must be:· r~garded as ·one which 

· ::< prescribes ·a _general rule of .conduct, ·while a .' 
: .judicial ·act is one v-1hich :unposes burdens or 
confers privileges in· specific cases, - accord--, 
ing _to _ the- firiding of some . persoi1. or .body, -

:·.whether ·the - facts exist · which ·make a general . 
rule applicable- to . the specific case or accord_:__ . 
ing to _the discretionary. judgment of such p er­
son or_ board as to · the propriety of imposing · . 
the -burden , or granting ._the ·privilege · in the ,:' 
specified case-: ·, Ari ordinance prescribing · ··_ 
the · conditions upon which streets should be _ 
laid OU t . or . improved, and the . procedure to .· 

.. · be_ adopted in accomplishing · these purpOses; . 
: wou.id;. >I Eiuppose, be clear_ly legislative in 

··-· . ·. ;: :character·;.: . An ordinanre, however, laying -out 
·a .particular street, or ord_ering · it to be _. 
paved./ woul_d be . judicial. in its quality_." ·;._ 
·29 A- at .. paqe 165 ·.. . ·.- · : · 

Stevens~ ~;>Jt1>Kuberski v_ H~ussermari~;<· 113 N~J .L. 16;> - _· : 
i72 A- 738 (1934), was a case involving the seating of a c6uncil~ · 

·· man_ The cOurt, in deciding the _ issue . of conflicts 6£ interest, . . 
explained the _ distinction~ . in its mind; between · legislative and · 
judicial ad1uinistrative actions. · The court . defined _ a legislativ e 
a c t as 

"One which pr-~scribes a ger1eral rule of 
conduct, while a judicial act is one which 
imposes burdens.or confers privileges in 
specific cases, according to the findings 
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of.some J?erson or body, whether the facts 
. exist which make a general r u le applicable 
to the s pecific c as e, according to the dis­
cretiona ry judgment of such person or board 
as to the propriety of i mpos ing the burden 
or g ranting the p riv ilege i n a specified 
ca s e." 1,13 N.J.L. at page 168. 

. . . . . . . . 

The court cited as an example of a l e gislative act, an ordinance . - . 
fixing the qualifications of applicants for licenses to sell liquor · 
and the general conditions upon which licenses should be gran.ted, · 
whe r eas the actual granting of a lice nse was· an ac1.--rtinistrative 
act of a judicia l ,_ natu~e . 

_ -·i n Aldo~ \r-~ -R.os~ land, s upra, page 10, where the_ court applied 
-. · - - the rule _ against .conflict of interest to the vote of a councilman 

\'lho was ·a~ · emp loyee : of a corporation which stood to benefit from 
- the.· passage of the ordinanc e upon wh ich the counciLrnan voted, ·. the· 

·: ·· court discnssed . thE: :distinction between a · 1egislativ e -_ act and a -
_.: judt~\al act_: ,:.,-,:. - · - · ' - . -_.--_: 

''The-, Borough . argues further that the . ad~p­
ti6n of the ordinance · was a "':1egisla·tive act 

.:: \-;rhich- should not be .interfered ·with bv the 
,::, judic:::i.2.L branch of the goverrnnent 'unless 
-· tainted 'i.v'it.1-i fraud, or palpably not iri the 

service o:E the public interest, or otherwise 
_ ·a ',sclear: p erversion -of power'~- It is true 
that ' reviewor a · purely legislative · act 6:E a 

, l ocal g overning body is --_ normally _beyond the· . .. _._. 
judicia,l orbit except in the _ inst2.nces_ stated_ · _-

- i- However; :: here the function · is -not exclusively -
, legislative; it partook suffi_ciently of the 

, _ : ·'_:: quasi-jud·icial to warrant exami.TJ.ation _by the_ 
->--· ·_- . -_ _-. court~,.- 1

•
1 

• • ·;: 127 A. 2d at page 194_ · · _ _ _ _ _ 

_ While :the _-distinction . made ·betwee-n legislative -- a.~d , judicial activities -
:·/\i is -· consider~dbythe courts, ·· the writeri;-10uld suggest <that -_"the fact . __ . 

_ that for· purposes of review, the preceding is regarded as legislativ2 . 
. in :·nature;:: : '-,:;_::'.. does • not prevent a court froTil enforcing the right to -

: __ :-> an •impartial" :t rihunal. "_. _ 1 Am.Jur_2d Adm-L~: • § 63 at pa_ge _ 860_ ·:. 
. . . . . ,· . . . . . '.· ,;.. : I. : ~. . . ·._ ; .. : . . . _: ~- . . . . . 

VII~i confli~ts of -interest Arising from an Employ ee, · o~fic~~ or 
Stockholder Relationship: 

. . . · : ... 

·while ·the dis;{i ss ion as to the general rule · as to confli~t~ of 
interest wou ld seemingly ans•.ver the question of the conflict of . _ 
interest status of an employee, off icer or ~tockholder of a corpora­
tion, there a re cases which specifically rule_ on such status~ · 
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9 -r-, J 5'1-8 89 / 
· ..., · 1 0 -F nvnellen r .t.·• · - - ' • 

In Py att.. v. Mayor and counci . . · . . th"" ,1,a,7or c.ind council 
A 2d 1 ( 

. ' L. sul"C. aaa ins L- • ~ ,_ .... 
- 1952), citizens brougnL- - -:...~- · er-'--ain streets 

t h . · · tra,ric upon c L- -
o .ave b.vo _ ordinances rela -ci~g -crodi· na; ceos 1,-,ere voi da'ble and set 

thro,.,rn ou+- _ T1-1e court held tne o - - · · · ~ or 
••LL ~ i. - . ~ tn' e councilmen voting . in rav -

them aside because out of four 0.1. - ~ · · 
r L • - • • r•o~ b,• reason or privace 

or Lhe ordinances, two were disqualiri~a .1. • , p . -F 
· .,__ 5cod a-c tne requ-s-c Q_ . 
inL-erest. The ordinance~ here were pa~- ~ 11 ·•i·~g it 

.,_ · · .. · h d t' ,:, effPct or a Oh u Ar'- Color Tint Co~ and would ha':"e a nc.. _,... -: . .c 
0

.;.,.. bvo 
to expand its plant~ The council vote was rour in .1.av - '_ · -F 

· · · · · .,__ - cast bv employees o_ . ag·ainst, with two of the affirmative VOL-e:::. · ..,_ · 
Art Color Tint~ . The court stated: 

11 The _pr-ocess- calling for the exercise Of . 
discretion · by the governing body accordi.r:ig · · 
t6 the· weight of conflicting public cons id- ·.· 
eratio.n.s · is j11dicial in . quality . . Therefore · 

_the -ordinances _ are voidable if any one of 
.> the :councilmen. who partic:tpated , as quasi~ 
· <judges was . at · t.1-ie time disqualified by . 
. ·reason 0£ private intet-est at variance •.-rith 
. the impartial perform~·nce- 'of his public duty 
·~·/;;y ·: _,_ It _.is an .ancient principle.:- of Anglo . , .· 
Americar1 justice that '.no man shall be · .. 
judge·: in his own ca.use>_ . citing •. 
Bonham·' s case, sup:r:-a, · _6 _ ··11 89 A~-2d 

·•. at page 4 __ - · 

. iihile'~ the :·cc;urt: found · it :~~~ece.ssiry : to . state a geDer~'i rule, 
· because one of the- ~ two . Councilrnen-"emplo~,r2·2s had, for the record, ·. 
ad.rnitted hi~ personal interest, . the ;ourt· did st~te . ' -

::-:•:,,.Po,~ • 

it is most d~cl:it:Eul that pan:2.cina­
.tion by·· a collll~ilman in a ' municipal actio.i.--/' of 

/:'particular benefi~ to . his • employE=r • can be 
:: proper _ in any case. II : 
. . · --~ . ·- . . .... ~-~ ·> : .. ;-:: ·•:: . 

. In Aldom v: : Roseland,: s~:i:~a, pci.g; ·010 ·' the ' court . \--aided th·e· vote 
'of . a ,Counc.~lrnan \vho W2S in the employ; of a corporation which sto'od 
·to benefit · from the pas~~g~ ot ~rt ordinan~e f'?r the reason · .that :· he . 
had such personal or priva 1...e: ...... n-cer:~s t as _ 1...9 disqualify him · from ·._,. 

· .. · · acting . in regard to . such ordinance_/; ·. -: · · . .., 
.· . .. : ,· . . 

. 11A public. office is a p~blic . trust. . 
The. law iolerates no mingling of self­
interest~ It demands exclusive ~loyalty. 
127 A.2d at page 193. · 

"The interest which disqualifies is not nec­
essarily a direct ~ecuniary one, nor is the 
amount of such an interest of particular 
importance. · Basically the question is 
whether the officer by rearm of a personal 

II 

I 
J 
~ 
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i ~te r es t in the matt ~r , 1s placed Ln a 
situation of t emptation to serve his 
own purposes to the prejudice of those 

· f or whom the la\v authorizes him to act as 
a public offi cia l." 127 A . 2d c1 t p2.qe 194. 

"The personal or private interest ·which dis-
· qualifies may be identified generally as one 
wh ich is different -from that which the public 

.. officer holds in com.1uon with members of the 
pub l ic."·· 127 A.2d a t paqe 196. 

_.Finally ·,· · i'.n Mllls "v. Town Plan and Zoning corru-ri.iss ion of t he Tmvn. 
o f \·nndsor, 144 Conn _ 493 , 134 A. 2d 25 O ( 1957), the court ruled t h at 
_the Com.ru_iss iori. .' s" ,·ac.tion in denying an application to rezone a 
residential are-a·." £or · industri2.l use 1,,ias invalid because _ some of · 

. t he Coramission members had a disqualifying conflict- of · interest -
. · : C In that. case; · one of the .Comi.7J.issiori memb2-rs · had prc~viously acted as 

. :·_.· .,·,:.: _a - '.' _dummy"_· in ·purchasing ' land proposed for: industrial use on: behalf _ - -
-_ - : -: .:of a _ sto_ckholde-r· of a _ corporation which was .. interested in developing 

·. >. :_··.>a reg-ional_ shopping . cente_r near the · plaintiff Is property~ Another .· : 
·· :. ·=:·. <_·- Co:m:..ttissiqn>membe,r had discussed -the matte~ · cif reducing the size or· -~ . 

. . .. the . plaintiff Is shopping center with . the .. town . plari...1.7.e.r .· so th 2. t it . 
· ·: would not , injure _ a· nearby shopping center in which he was interested~ · ! :_ 

.· - _The court ·stated·:- · · · 

"Anything . which ·t~nds t6 \veaken ··public· ~on£id2n.ce .. 
and .·to ·· underm.in2- the sense . of securitv of indivi- . ""'· , .• 

/ dual rights whicha citizen is entitl~d to . feel . ~-
:r;-is :. against. public policy. -_ •--·-· . public policy canr1ot 

-·,::t,Olerate:these· procee?-ings~". - .134 A.2d at page 253>" '.:. ··=: >~ - , . .. . 

··>:'::i:·£ ·is . clear··from the general. principles of _ conflicts of . inter_;~t· __ :/'·· 
_ . sE?t( fortfr :{ri pages 6 thro11gh · 12 . -) supra; and the foregoing cited .\ 
> < cases . that the<' interest of · an employee; _· officer·. or stockholder of a . · ·✓ 

-.:·>corporation in.'- that 'corporation is·;_suf£icient to disqualify hi.~ · . ;..:· -
-. · from~':cting · in :a : public c:pa?ity~Jpon any ma~ter ·which ~ould · , .. 

b eneri. t or harm the corpo.1.ation.- . . _ . · _ .. . . _ 
. . . . . . . ~:· .. 

__ :-- : . . _,.. · .: . 

· .. ; . IX~-·\ co~::cli ct ·"of :. :rn:t~rest ·Rule as Applied to Zoninq: ' . . ·.- :. ·: -· 

. Wheth~J~> -or no"t ~.1ie as . to ··· c:;onflicts of . interest: a;pli.es to 
~oning-type decisions is p::cirn':1rily a ·· £unct1on of whether or not the 
court ' recOJnizes _the _distinction between legislative and judicial- . 
type adi.--n1..riistrat~ve action~ an~ if so; . h?w they apply that distinc-

. tion to the particular zoning-Lype decision. . . ~-·~·-.. 

y see a:lso Griggs v. Borough of · Princeton, supra, page 9 1 

concerning the invalidity of votes of public officials who 
were employees of Princeton University who stood to benefit 
from certain decisions made by the Board of which those 
public o f fici als were membe rs,: 
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In state v_ Board of Publ-ic works 0 -f City oF ca2d2n, supra, 
page 13, the court found that the grant of a petition to th~ 
Carnden Liorse R - 1 ·to lay its tracks on any street in 

r: ai ·way Company 
the city · a· . - a.c:i-i· ni· s ·trative a.ctioz1. The court was a JU icial-type .~LL 

said: 

"An ordina~ce prescribing the c?nditions 
·upon which streets should be laid out or 
improved, and the procedure to be adopted 

· in accomplishing these purpos2s, would, I · 
sup~6se, be clearly legislative in character. 

;AI1 ordinance, ho,,,ever, for laying out a 
·· particular street, or ordering it. to be 
_ paved/ _would be judicial _ in its quality." 

29 A~~ ~t page 165. · · 

.. ~-·,:~In '~1iiis v~ 'To~NTI-Plan · and Zoning: . C6ffi:.L1"1SSion of' the Town of 
,· Windsor; supra., : page - 17 the rezoning 0£ a residential area _ for 
· industrial us~ \vas held tci be a judicial~type aG!Llinistrative action. · .. 

· -The ·court ·: stated:-- ' 
• -.. 7 .-. : ·: : •• -...: 

- ~. _. - - ~ 

~,II The·· modification o:f zoning re911lations. -· 
~artak~s of the; n~ture of . ~ legislative . 
proceeding;- nevertheless, -.it is not leg....:. 

,· islative in the ,broad sense; . on - the · con- · . 
. trarj-, ~the_ power ernanates from a specific _ 

. < grant ana. the manner of its exercise is . _ 
\:> limited-~ - The mode of exercising the power 
) . thus e:>...-pressly granted must ·· be reasonable~ 
:·.:·-The e :xercise of power of that· nature, . 

'_·: whether 1t _be denominated legislative or -_-· : ... _•·-­
:,.··guas.i-judicial/ should command tlle highest •· .·· . 
. : public_: confidence, . since zoning restrictions 

limit: i ~person's tise of his _real estate in 
the : interest of the .general •public .gocid_ 

'. _. Anything whichtends to . weaken public ; c- . 

>._",·confidence _ and to _undermine the sense of · 
- . securi t3( qf individu_al. _rights ·• .,,;hich 2. 

citizeri -js · entitled to feel ~s against 
. public . policy - .> - pub~ic policy car1.!.'1.0t 
tolerate these proceedings. II .· 134 A. 2 a· 
·at page 253-: . . . . . 

_ . . In Ald~rn - v_ Roselan~, sup~~, page l?, the court invalidated .an 
.ordinance arr.2nding a z':min~ orcn~ance which amend..t-r,.ent - would . have . 
·established _five use districts, -c.he mos~ open being light industrial 
consisting of arout 275 acres_ The ordinance amend.rnent ,\·ould have 
:included approximately 13% of.,_ t~e. total. l~nd ar~a in the Town of 
Roseland_ The court held tha1... 1...h~s adrrnnistrative action Has not ­
exclusively legislative, and applied the rule against conflict o~ 
interest to an employee of a corporation which ·would benefit £ro; 
the amendment. 
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_ _ Ho c_hberq v _ Borouqh of Freehold, 40 NJ s 2 - 6 12 ~ ( g 6 ) - - - - - 1 , J A.2d 46 
~ .L .:- , inv o.Lved an amendment to a zoning ordinc1nce by a pl2.nn ing 
Doard '\•ih 7 ch inc l ua"e d · .1... 

- - - - --• .1...- among lL S me mb e rs a party who operated a 
"horsem.2.n' s ki b 11 .1... - ~ ~c.en aL a racetrack . The 2me n ~~2nt to the zoning 
~ra~nanc~ wo~la hav2 re zoned a portion of the land and thus allowed 
Lh e race trac K to enlarge its facilities. The court held that the 

-v o t e was in violation cf the c ormnon l aw rule ugainst conflict of 
_ i _nterest. 

S . & L. Assoc iates, Inc. _v. Township of Washinqton, 61 N.J . S ; 
312 , 160 A . 2d 63 5 (1960 ), was an action contesting t he v alidity of 
a z~m.in_g ord -i Dance. ·_ A planning board with authority to study t h e 

.zoning of · are as -of _ the township as y~t un'zoned and authority to 
' make reco:m.r;:tendations to · the municipal officers held a hearing on _ 
· a pl;::,n whi_c..i.l-i included among its recoJTu.7'.1.endations . t h e recom.uenda tion 

tha~ plainti££s. '--_1 -and be zoned -indu,strial. __ At the hearing, · land _ 
o;;med _by o:o,e-~ Guerin ru7.d . land owned by one Herr.mings were proposed 

--to b e __ zoned industrial ___ Both Guerin and Hemmings i;vere . me:u:.bers of . 
. _.-. •· - t _he pla_r1..r1_ing~ boa::rd ; :'. After the hearing, the · plannL~g board· voted _-. 

-· to ~ r emove .·--~hE?:•·:piai_riti:Efs' ·1and · from :that · area to ·. be designated ·: 
- ··-industrial":: _:;:.:_ Thereafter, ' the plaintiffs I petitioned the board to 

- ·c'-~:have its. la..r1d zoned>1ndustrial, ·. and t he petition was Uilani"1ously ~--~:--:::_:. _; 
- · r ejected~ --' The _ plaintif£s -argued that the ordinance should be - - .: - - _-

-set as ide because- it was tainted by the self-interest of the 
:o-££ic.ials who . participated . in the preparation ru"1d adoption of . 
. the ordinance-· v\l'ith the resuit that they could not discharge th_e-ir_ 
dui::ies . in a cam_pletelY impartial rnarmer~ . · -

.. . (" . --<~~·-':~·:/-- ·- .. -. · .. ,: .. _.. . . .:. : . ". 
-_ ,''" <Afi:.e:r-":'"'cit:ing Aldorn v ·. Roseland, supra; page- 10, · for the 

p~Op~sition that: ''a public officer has the duty of serving the 
·: - p1..lblic with>_undivided loyalty,. uninfluenced in_ his official acts 

_ by any . private ).-11:terest or motive whatsoev.;-er. · __ II,_· th-e ·court · 
<-:,· __ stated: ' -- ·' ·:.</·:<-· ._ ::_ ;_;::·.;;:· · 

· :.,.··· 

:".·:\:ri ~-~ris°{d~ri~g ~~;hether par-t:i.cipation __ 
. "of _- Guer.L.rJ. -: and He-imnings in . the proceedings _­

. ;::.-·1 eadinq to the ordinance·: undeI;" attack 
~;invalidated if; '· a distinction should be 
· drawn between -the ·decision to plac::e their 
-own properties -in the .. ; ndustrial zc:ine and 

:· _'. _: :--::.L:2 ' the decision to exclude · plainti££s 1
• track 

·_· ·therefrom. · If only the fonner were _ impli- :: : __ 
- cated; - the ~onclusion · to condemn the -
ordinarice 6n grounds of self~interest 
would be qu e stionable. It is . to be · · · 
emphas i~ed that original zoning was being 
effectuated. Of necessity, this involved 
giv ing every parcel of property in the 
municipality a zoning status it never had 
b efore . 

. . , · · -· 
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"We need not d e cide •.-1hether, without more, 
the placew£nt of the Gu e rin an d Hemmings 
properties in the indus trial z one. \,;cmld of 
itself h a ve bee n fat a l to the ordin 2n ce on 

..L,::., I _; 

the grou nds· of c onflic t of i n tere st_ E o 0:1e ver, 
insofar as the e xclusio n o f plainti f fs' prope rty 
from the industrial zone is conc erned , ,,.,e con-

·. elude that their participation did i nv'? lve 
invidious self-interest, calling f o r dis­
qualification of the resulting official 
action_ . ·once it ·was officially decided that 
the Guerin and He!IL!.uings parcels were to be 
zoned indu strial, those individuals had a 
naturil econo~ic state in the eiclusion of 

·>-: a track like plaintiffs' froill that category." 
160 A.2d it paqe 646_ 

-!lWe conclude .. tra t since the p2rticiDation . of 
Guerin and Hemmings iil ·. the- a~tion . of the 
plaiirri_'rlg board affected or may have affected . 

··• the :iecom.--U:endation of that body _. in a material 
~-respec.t,; ·· the recom,.u.endation must be set .aside _ 
_ ·. · ·. upon any future considera1:ion o:E a zoning 
_ordinance by . the planning board, Guerin and 
Hemmings should_ ·refrain from participation, 

. in its deliberations or recommendations_" · 
~l60 A ~2d ~~ page 647_ . .· 

.,: . • . Fina.lly,, . in Bu~11 · ~~ city of B·remerto;:,' supra, page · 9 , :{:b~2c-­

. court overturned _the rezoning of a 5-acre parcel from residenti·al 
: to ·ccmunercial on the basis of conflict of interest on the part. of .­
the chairman who ·presided over the . hearing which was held on · t...h.e 

, matter. • . The _·. rezcmi...'1g · was · challenged, and .overturned, on t.c'l-ie 
-•·. basis i that the chairman of . the planning board 'was indirectly . _ 
benefitting from- the rezoning;- -i_e_, he owned ·adjoining property 
and there was _ a -possibility that the value of his _property would 

. increase: as ·· a -' resul t of the _ rezoning::. .- The court stated: . 
. ~ . . ' .·. ,- ' ';' . . . 

·• : 
11 The aune21.ra....;{ce of fai--~:ness doctrine has 

• J...~ . . . . · .. 

received ·recent emohasis -in our d2cisioris 
regarding zoning_ . J... Basic to this is our· _ . 

: recognition · that restrictions on the free . 
' and ur,.11.ampered use of property imposed by 
· planning a_nd zoning compe 1 the highest 
public con£ idence in governmental processes . -­

. bringing · about such action_ . . Members of 
-commissions with the role of conducting 
fair and impartial fact£inding hearings 
must, as far as p ·racticable, be open- · · 
minded, objective, impartial, free of 
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entangling in -cl h . - .1. uences and c apo.ble of 
earing t he weak voic e s as wel l a~ Lh 0 

· str on . . ..J L_ ~ 
. . _g. It is important not only th2t 
Ju stice b e done but t hat it also appear to 
be done· 11 495 P. 2d at. 1..., ,.. page .:>Dl . 

- ·- .. 

. "These by..:...12.ws (by-laws . of the pl anning 
boar~ 'i•Th,ich prohibited participation by 

. one . LO. ·w.r:iom some bene:Ei t may come) give 
recogr:ution to existing l aw relating to 
the __ r 7ght to challenge a member of an · · · 
":1-~~tr.ativ~ . ~ri~unal . exercisiI1g jud- ·.·· 

· icial. or quasi:-Judicial functions_ _ . 
At least three . types of bias have been 

_. .:recognized as grounds for ,disqualification · .. · < 
.. -_ ,: of. pe.rsons performing quasi-judicial functions_ _ . .. 

- .ThE:se: are prejudgment .concerning issues of . fact 
_. ab'?ut p~rties in . a particular case, particul2.rly 
.· .. ·.· e v ic::iencing · a personal bias or . personal prejudice 
· s~gnifyirig- an attitude for or against a party- •····· . . _ as disti_nguished from issues of · 1a,,1 or policy ; : . 

. a.t--id : ~ -~ :"" . •an interest whereby one stands to · 
_ gain :or lose by a decision either way. 11 

..• 

.. 495 : P. 2d at page 1362 . ·-

x~·.· ·Legal:,;·E·f ·~-~~:g-~o_f . Cor1"f1lct~s-·~t "interest: .· 
. . · :·· ........ _ .. ,: 

. - ,•. _-

. . ··-. ·-_ -: . 

. . · . ... : . ; . .. . .- .: ·' .: ', 

-·' .:·, ' T.he :courts h~\T~/: gone· both ',vays in determining the legal effe~ts > 
. ·: of conflicts <of interest~ That is, some courts have ruled that the . 

.. -~: , conflic-t 6£ •·,:i.nterest merely voids the vote of the member or members · 
C · ·- . of · the . achLLinistrative body who has the conflict of interest/ while ' . 

other courts ' h ·ave _):uled that the .confl_ict -affects the. total vote of .. ·. 
· · ' _,- .· the administrative- body and thus .the· ac1.uinistrative body's a'ction.- .~ : .. •->:·­

__ , . is void _ ·,The . grea":t weight of authority appears to be that a con- /· ./_.•· .. 
· · fl:Lct . of . interest effects the total vote of . the . adm.inistrati ve bod:y-. :::~~ =_ .· 
. . . . ' ... ~ .- . . . .·:_ . . . ·: : -

.· .· ·-_·· :·.' 
/; _/:_•./, 11 pi;tf~I1~t1-on. in a . dete~~ination b}T -one _,_;, -- - .-

.. _; · _, . .. . ' . disqualified . merrber of a : triburial affects 
the · action of. .the whole body. •· It is · · . ~-

•· generally . re ld . t~a~ if a. disqualified :,__ .. · 
merober of an adm1.nistrat1.ve agency parL-
ic i pates in the ·hearing and determination, 
it makes the decision void or voidable 
at the instance of the party aggrieved 
\-,ho has made timely protest, even though 

•his presence wa s not required to constitute 
a quorum, or a majority of the board could 

. ~- . . . . 
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ha0e acted legally without him (citations 
omitted)_ 

, t: · ~ed in by "A determination made or par icJ_paL. ~ , - · 
a disqualified officer is merely v~iaa~le 
-.vhere only the common-la,.v ru~e a~ LO di~-:­
qualification is violated_ (citation~~o:~~ted) 

. and the proceeding is revie•,.1able . ( Cl L-a 1.-ions 
orhitted)." l Am. Jur.2d Ad-L. § 69. 

In Pyatt V. Mayor ' and Council of Donnellan, supra, pag~ 16:. , 
the court . set aside· ordinances promulgated by a 6-man council wrncn 
_voted 4 to 2 · in favor of · the ordinance. Only one of the four 
councilmen voting in favor of the . ordinances . was specifically . dis-. .- ·.· 
9ualified byrec;1son of private ir1ter~st.·• .. 

' In Steven.sex rel_:·Kuberski V. Ha~~se:cman.n., .·supra, p:3.~e 14 , .... ... 
the court set aside the vote of a 6-meIDber council __ . Only four out . 
6£ · the si..x co~nciimen voted on th~ matter and all · voted in: favor of -.. 

. -.. . accepting · the res igriation of one . of the · council members . . . The resign~ .· 
ing member: was · one of the four voting in favor o:E acceptance ·~ . 
setting aside the .' vote, - the court. stated: 

-- ,-":" ,'- ; _:, -

,· ' 11And it ; is ' likewise a firmly established ' ' 
,' : · rule -thc.t it is irrrra2 terial that the result 
. , .: c, :<ireached is . not produced by '. a vote of the .. 

'·:_<,- disqualified ' merriber. ' I The .'infection of the ' 
>\ interested person spreads, · so that the ·.· 
·:. action of the whole body is voidable_• .· 

.>, . ·:·~ This is the general- Dile. · .:. ·. rt · is . 
· s~pported by the · two-fold reason, viz .-, : 

.. the F '1rticipation of the disquali:E{ed ' . 
i mewber in the discussion may have influenced . 
? the opinion of :the other members;- . and, secondlyr•:: 
.''such participation may cast suspicion on the · 

. ::impartiality of: the , decision_" 172 A~ at ', , 
~age 741~ · · · 

-: ·,_ ":'.!. -.· .·' ' . . • ~ ':. 

Roseland, supra, page 10, the court set asi~~·-a , 
zoning o_r_d_i_n_a_n_c_e __ f_o_r---~,i..,.h_i.,.._· -ch a councilman ,,,ith. a conflict of in tere~t '. 

voted in favOr, .despite the fact that there '";ere sufficient affi~a~ .·· 
ti~e vot~s to pass the .otdinance without the participation of the 

. councilmaI1 with .the conflict. .The ·court stated: 

11A quasi-judicial action of a municipal · 
.' body is rendered voidable by the voting 
participation · of a member thereof ,,1ho is 
at the time subject to a direct or i:qdirect 
private interest which is at variance with 
the impartial performance of his public duty." 
127 A.2d at page 193_ 
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The court further stated: 

11 The fact that the measure had sufficient 
af.firm.ativ e votes to pass without his 
pa~t icipation did not save it from being 
voided. - 'The infection of the concurrence. 
of the int erested pe r son spreads, so that the 

. action _of _t~e __ :"'.?.o __ le body is void2ble _ 1 11 

~l27 A.2d at page 197. 

. < · o -_Tn Buel l . v ~ 'c"ttv~ ·of· ·:s-~eme•~·fon', supra, page 9 · 
aside a rezoriing ._, amen_&-ctent, _saying: 

, . ' the court se.t 

: ·.•~. :.._.~ ., 
1.~The~·:..:·ract···:: that: ··tne ·, ac·t ·i~n ... ~·a;~i~d without . 

.. . ... ·. · ·:.<· .. · L: ; the ;:·:riecessity o:E cbunting his (the chair.:'.. . .·., :.,_ -:::··:.~: 

_ ~=~~Elli~ ----
_:-·.:·:;:){\) ;h~J~;;-·.-it~~cgt£a··~~pp~a~ that c ·a~tiori ~~ould dictate . 2cce

0

pta_r1c~ ~f-. . .. . 
. the ·pririciple.·· that: the ·vote of an ad.rn i nistra ti ve body which :includes··<:~.--:_·.:: 

~~,'/ a ·· singl~ merrJ:ier _wi-J:=-h a conflict of interest whose ·• vote is unn.ecessari -:::_ . 
. to• the . end result; . affects and voids the .total .vote~ . · Likewise, · caution.>. 

·• <~1mild dictate: that ·a member of an administrative body with a . confl{c-c:· _-
- of interest : should ;not participate ,in any hear:L-ig -upon th~ 'matter.: . -->~; :~: 

.. . .. -... . . . -.:. . . . - . - . ' . :-.. . . . . . 

· ,.· · . .. _ : p{~a{{; >:~~~ :-~~in~:~ · out in··~-;l~-- ~~s:~!,it w~~l~ --s~~~ thit_:·~:1~-~~~~<:\:( 
.'. -.· dictates . that., a member of . an · ac1.uinistraLl ve body with · a conflic-i: o:r: . ,·•. 

-:, .·_ .-_ interest'~ not.--even participate in discussion of :the matter concernin~/ :,_.::·:':: :: ' 
·</ :which. _J;ie \, has.:,·a {co~-f~\ ~~\ >: ' .: .. ;•.>--, - - >, .:: . . ; . ·:-::..>-<·.,.· :·.'_/_·,/~~,~; 

. -<·. :~-: ,. ; •·, :;, . ?a>· \ / '':,\ ' ·., ,::·_: ;f~ ~-" ·tsr;:_\{_:{?f}{/\-~{tft:'-':{"; _ 
_ : co~clu'.s-i'."on·s~•~: '. f~\/.'_'.·,_, , -~, ·?>· _ - .. ,;-:<:,:·, ::-:: ____ .. :,::·::-; 

. . .. · .. •.· . ·~ .... =-·.:: ·~-<·•.::• :·• :=·: ~i=:- •;_ ·· :-.,·--. . · .. -·.,::~ · .· .. ... .. . '•.: •- ,: .. ::: .:~:_.:: __ .. :; 

.: ·,,' : : .,_ -~;hiiet>Jg_:•,::~~1:fu:Lt::Lv~ rule ~an :he ·. set -':Eort.h,.'( becaus_e .. of ~th~:':\.,:\_ ·:;_ 
'possibility that a';tions and dec!sions ?f the Land Use ~~i{tlation \ . 
commission . could,. . in the proper ..LOID.Iilr wnen attacked by -cne proper . · 

'· arties;~ b~ : set ·aside as a result_ 0£ conflicts of interest o~ behalf 
· p £ . the - L .U~R~C ~ corrmtissioners, I ·,vould · reco:rrrrnend. to" the CoITLllission . . : 

o · J,.. -. d ..c th ..c • d . . the ·· follow_ing · conclus1.-ons L-0 . ne _ rawn ..Lro11.l _ e __ ~~reg()ing _ iscussion~-

. ··•- · ~-~,, Th~ '·r~le ;s . to c'?nf~ict. of inte:est . do;s ~ot ·' ~pply t~, ... 
situations whe·re_ th~ Cornmiss _;::on is ad~p~ing sta1;1da:ds for deter­

. • g zone boundaries and s L-cndards ro:r: uses within zones, -all 
rninin 1 · h h · . th "ldl -. . . f which are i~tende~ to ~PP y t roug ouc e wi anosr because 
?his function is legislat ive in nature. 
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e o ff icer or stoc kholder of a 
2. The owner or the cmployc, , · th' ,.,, p~rticular ar.::2a 

corpor~tion which is th e o-.-me r of l a nd hi -~n c.:.ny. n h"'aring or 
.1... b · t in the dis,..uc;sio, .<.:.; -LO e zoned should not participa ·_e - - . · ~ - ..... -,- of 1 d ~his do~ s nOL m~~n , 
vote on the actual zoning of thut an · . .1 ke hi"' vie,,1s knoc.-,n 
course, that the rnvner of the land canno-c ma . -=> - .,_ten 
through the . prope~ process by way of public heari~g ord ~ritLho 

t • . . . t · t bi=> s ubrr1 tte <--0 -ma eric:i.ls which are public informu. ion o - · ,_ 
CoITL~ission in accordance with the Commission rules; 

..., · , ,.. · · should not be 
J. The perma..~ent rnern.::iers o~ the Co~uission - tt 

considered to h~v e a conflict of interest with regard ~~-m~ .ers 
l ·- . . . . . r • .... -. • other O•IJ..Clal . re acing to their duties provided ror in Lheir - - _ . 

'. · positions • . However, good sense might dictate that they reirain, 
from participating · in discussions; hearings and votes on such 
matters; · · .· · 

.. ·~~-:·· . 
. . . . . . 

4 ~- ;. Int~re~t~" . in ,· .the term "conflicts of interest 11 should be :: 
h2ld by the Commission to include situations not only in . '-~hich the .. · .· .. 

·. member him.self or the corporation of which the member is ai."1. employee:;. . · 
officer or stockholder, stands to benefit, · directly or indi.J::ec.tly, 
£ram an . acL."'Il.i.nistrative decision of the Commission, .· but . should · also be , ~­
held to · include . situations in '.-ihich the member or the Lriterested 

... · ·corporation could., directly· or indirectly, stand to be harmed_. . 
~--- · An example of this latter situation is where a conpeting corpora- ., 
· . · . tion is · applying for . a subdivision permit in such a location that 
:·._··:.- the development would detract frora ·or harm a real or pl2.n.ned 

_development _of _the corporation; and \ ', , .. . · ·. :.>..: .·.. ..,. ·: ·.. . . . . ·. 
! . ·.•·· . . .. 

, ... · .· s. '° .That · ~•gu.ite · apart from the obligations of the law, 
· _ _'. whenever· a · substantial question is · raised as to · the disinterested_: 

. · . . ness of one'' of the Land Use Regulation Comm.issione~s, ·· the _ · - .· ... •. _ . . 
·• cornmissioner ·• in . question should "withdraw therefrom so that ·· :.' 
not the ·· faintest __ shadow he cci.st _on -:t,he integrity · a£ · the · · : 
determination~•~ _\ \\: ··:-'.-.· · · · .. :·>~ ·. . ... 
. . . · . . Initially, . the Commissioner him~~lf ·who: may hav~ '~ co.nflict . .. 
of interest · must be ~e one · to determine whe~her the rule applies_ : ~-_:- :. · .... :, 

_ . In case o£ any question on a matte7 of c'?n~lict _of interest, this _· ~<·_, • 
·• : .· office 'Would be pleas~d to render _1. ts opinion_ · · • · . -

.·_; . :· 

ESM/ec . . a F. 
cc: Clinton B. Townse~ ,~sq. 

Christopher Hutchins 
Raymond J. Wood 
Fred Holt 
Phil Savage 
Larry S te\·1zirt 
John L. Martin 

·· .·. ·.· ·-

-~ /[~4c ~~ · 
E - S 'r.8 J)HE.!."i HUR.Rn.. y · 7,,,..--
Assis tfan t Attorney General 6 
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