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The Ccrn:-nissioner o[ Nental Hefilth 2nd Corr ections, with the appr oval cf the 

Governor end t h e Exec~tiv e Council has the responsibility to set salaries for 

physicia~s, pE:ychnlogists, and psychiatric social w-crkers employed by the Department 

of Mental Health and Corrections, and he may do so without regsrd to t he l ongevity 

provisions of ihe State Personnel law. 

F'ACTS•: 

The Commissioner of the Department of Mental Health and Corrections, -;.;ith the 

approval of the Governor and the Executive Council. under the authoritv of Chapter 

549, PubJi~ Law 1969, has the authority and responsibility to set th~ salaries of 

· physicia· is, psychologists, or psychiatric social workers employed by that department. 

Tbere exists a question concernini the applicability of longevity pay increases as 

mandated by Chapter 202, Private and Srecial Law 1963 to these classifications. 

QUESTION· 

Hust th 2 salary of a physician, psychologist or psychiatric social worker 

employed b::. t.he Department of Mental Hu,lth 2nd Corrections be incre1sed due to 
,,-

longevi<: 1? 

The q,.:esti.(ln i.s really 011e of statutory interpretation. In 1963 the 

Legis latuc,~ providi2d tha l: a 11 clc1s.::U:ic d employet,s sha 11 receive the benefit of 
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'd d ·n the State 
St ep increase as provi e i, 

2mount:u16 to 5% or n one 

n - d Pos;t1.·ons, after completion 
cersonnel Board 1 s Compensation Plan for Classifie ~ 

- 8 In 1969, the legislature 
o! years service and agai"n after 15 years service. 

amended Title 5 M.R.S.A., §634 by enacting c. 549, P.L. 1969, which states, 

11 The salary of a physician, psy chologist, or psychiatric 
social worker, employed by the Department of :Mental Heal th 

and Corrections shall be determined by the Commissioner of 
Mental Health and Corrections with approval of the Governor 
and Executive Council. The salaries paid under this provi-
sion shall not be in extess of 25% above Step E of the State 
of Maine Compensation Plan for each of the designated posi-
tion classes under the classifications of physician, psy­
chol~gist, or psychiatric social worker. In determining 
the salary for such position8, the corrnnissioner and the 
Governor and Executive Council shall take into account 
prevailing salaries and fees for similar positions in 
other public jurisdictions and in private agencies. All 
other ·provisions of the State Personnel Law and the rules 
and regulations shall apply to said persons." 

to entirely remove the issue of compensation from the operation of t11e personnel 

law. It seems clear that it did. 

The language of the 1963 Act specifically ties the longevity increase into and 

makes it :iependent upon tbe State Persc.nnel Board's Compensation Plan. The 1970 

amendment to §634 of Title 5 is equally clear in removing the classi:'ications in 

question from the operation of the Personnel Board 's Compensation Plan. In add it ion~ 

that aJnendment is unequivocal in its mandate that the Commissioner o!: -Mental Health 

.... - ", -
and Corre::t:.cr-.s ¥ith approval of the Governor and Executive Counc1.·,J. h 11 d -_ t: a et ermine 

the salai:ies in question. This authority is not limited and if _the longevity pro-

visions w2re to apply, they would act as a limitation upon that authority. In 

addition, it must be assumed that the Legislature was aware of the l<lngevity 

--
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provisions when it passed the 1 970 amendment to §634 . Since the two enactments 

are inconsi s tent with each othe r , 11 the par t icu l ar provision must govern or 

control as a cleare~ and more de finite ex pression of th e l egisla tive will. .. 
11 

(citations omitted). 82 Corpu s Jur i s Secundu m §347 , pp. 72 0- 721. 
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William J. Ke ll eher 
Assistant Attorney General 
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