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To: Ernest H. Johnson, State Tax Assessor 

From: Jerome S. Matus, Assistant Attorney 
General 

March 13, 1973 

Bureau of Taxation 

Bureau of Taxation 

Subject: P. L. 92-512 (The Federal Revenue Sharing Law) 

SYLLABUS: 

A MAINE STATUTE CONTAINING THE REQUIRED PROVISION3 OF S~CTION 
6362(f)(2)(A) OF 1rHE INTERNAL REVENUE CODE OF 1954 AS AMtJ·iDED, 
EN.ACTED i3Y P. L. 92-512 (THE FEDERAL REVENUE SHARING LAW) WOULD 
VIOLA'l'E ARTICLE IV PART THIRD S2CTION l OF THE CONSTITUTION OF THr.: 
STATE OF MAINE. 

A 11iAINE S 1l1ATUTE CONTAilHNG THE REQUin.ED PROVISIONS OF ShC 'rION 
6362(f)(2)(B) OF THE INTERNAL R11:VENUE CODE OF 1954 AS AMErWED, 
ENACTED BY P. L. 92-512 (THE FE.DERAL REVENUE SHARING LAW) WOULD NO'I' 
VIOLATE THE CONSTITUTION OF THE S'l1ATE OF MAINE. 

FACTS: 

By memorandum dated November 17, 1972 you furnislled this 
office with the following facts: 

~Title II of the Federal Revenue Sharing Law provides for 
federal collection or state individual income taxes in the case of 
those states which ~lect to have the Secretary of the Trea~ury collect 
and administer qualified state individual income taxes. 

1·section 6362(f)(2) of the Fedf;ra.l Statute contains the 
following requirement if a state individual income tax is to be 
qualified for federal collection: 

(f) Additional Requirements - A tax imposed by a 
State shall meet the requirements of this subsection only 
if -

(2) State Laws Must Contain Certain Provisions -
Under the laws of such State -

(A) the provisions of this subchapter (and of 
the regulations prescribed thereunder) as in effect 
from time to time are made applicable .for the period 
for which the State agreement is in effect, and 
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QUES'l'ION: 

t . Qtate in the tax (B) any change made by ne ~ le ears 
imposed by the State will not apply to ~a;fb st!te 
beginning in any calendar year for w!1 icn ie . t d 
agreement is in effect unless such chang~ ·is enac e 
before November l of such calendar year. 

In view of Section 6362(f)(2) paragraphs (A) and (B) 0 ! t~e 
Internal Revenue Code of 1954 as amended, enacted by P. L. ~2-~12 
(The Federal Revenue Sharing Law), is it possible for the State of 
Maine to qualify for federal collection of state individual income 
taxes short of a constitutional amendment? 

ANSWER: 

No, in respect to Section 6362(f)(2)(A). 

REASONS: 

The Maine Supreme Judicial Court made a pronouncement in 
1970 on the constitutionality of the delegation 0£ legislative 
authority when it stated: 

nThe Legislature may not constitutionally delegate 
general legislative authority. State v. Prescott 1930, 
129 Me. 239, 151 A. 426. 3ut it may delegate authority 
to a governmental agency charged with the duty of 
adlr.1.nistering an act, provided the legislation sets uo 
sufficient standards to guide the administrative body-in 
the exercise of its discretionary functions respecting 
implementation of the law to particular situations. 
Smith v. Speers, 1969, Ne., 253 A. 2d 701. 11 Opinion of 
the Justices, (1970) Me., 261 A.2d 58, 76 

The limitation on delegation of general legislative authority 
also applies to a delegation of authority by the Maine Legislatur 
to the Congress of the United States: e 

11 The principle 1.a .firmly established that a state 
legislature has no power to delegate any of 1ts legis
lative powers to any outside agency such as the Congress 
of the United States. Thus, it is generally held that . 
the adoption, by or under authority of a state statute 
of prospective federal legislationJ or federal administra
tive rules thereafter to be passed, constitute an unconsti
tutional delegation of legislative authority. 
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ttThere is, however, authority holding that no unconsti
tutional delegation of authority 1nl1eres in a state statute 
providing ti"1at pro.specti ve federal le g;islation shall control. i; 
16 Am. Jur. 2d Constitutional Law §245 p. 495, 496 

The State of J,Iaine is among the majority of jurisdictions holding 
general legislative authority cannot be delegated by its legisla
ture to the Congress of the United States. State v. Intoxicating 
Liquors 2 Vino Medical Company, Inc. (1922) 121 Me. 438, State v. 
Gauthier (1922) 121 Me. 522, 118A 380, State v. Webber (1926) 125 
Me. 319, 133A 738. . 

In the Vino Medical Compan;~r, Inc. case supra, the holding was 
an act of the State of Maine Legislature insofar as it purports to 
incorporate by reference into the statute~ future enactments of 
Congress establishing a definition of intoxicating liquors, n ••• 
constitutes an unlawful delegation of legislative power, and an 
abdication by the representatives of the people of their power~ 
pr1 v1lege and duty to enact laws. 11 Id 44 3 • . 

In answer to the question as to whethe.:r or not it is valid 
in Maine !'or the legislature to enact a statute establishing federal 
regulations as a standard by reference, it was stated in an opinion 
from the office of the Attorney General that; 

H ••• it• has been held invalid in Maine to enact 
legislation adopting standards which may change from 
time to time by the action of some agency not within 
the control and direction or our own legislature. To 
the extent that any such legislation contemplates that 
the law may change from time to time without furtrH?r 
action or the Maine legislature, such a statute in 
;-raine is definitely unaonst1tutional. ,; 1949-50 A tty 
Gen Rep p. 230 • . 

Title II of P. L. 92~512 (The Federal-State Collection Act [a 
copy of which is attached]) provides that the Secretary of the 
11.'reasury or his delegate can enter into an agreement with a state 
to collect and administer the individual income taxes of the state. 
The state must have '1a quali.fied state . individual income ta.xn as 
qualified in the Federal-State Collection Act. The State of I,!aine 
at the present time does not have "a qt1allt'"ied state individual 
income tax 71 however, the Maine Legislature could make the necessary 
changes so that the Maine Individual Income Tax Law would be 11 a 
quali.fied state individual income tax. ri 
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t d .b Ti~l• II of P. L. 92-512 
_ Section 6362(f)(2)(it) as enac e . Y_. ~ - , tla,_ any state 

(Tne Federal-State ~ax Collection Ac~) requires t1tw ~na.· ivid"ual 
. - - 11"' --t 1 ts s a e .J. · --desiring tne federal goverr.tnient to co ·-'-' . ,. ~ ir~ludin,.,. the 

income tax must, in addition to other require~enw~, t:;" co;ta1n a 
requirement of 'fa qualified state individual _ncome .... fo; the state 
provision in a state statute which makes it manctat~:~al collection 
to agree to any change in the provisions of the fe . _ the eriod 
subchapter (and regulations prescribed tl1ereuncter) d:-4rine. . 1 i · e 
for which the state agreement is in effect• These cnanges n ~11 , 
provisions of the federal collection :subchapter of neeessity wo~a 
be made by the United States Con,;rress or (in respect to the reg . ':
tiona prescribed thereunder by the Secretary of' tl1e Trea~ury ~r .rus 
designated delegate, presumably of the Internal Revenue ~ervi~e.) 

Should there be a change in the federal statutory requirements 
(or regulations prescribed thereunder) during the period of the 
agreement, . the State would be bound by the changes in the federal 
statutory law (or regulations prescribed thereunder) !'or a limited 
period of time of at least six months as set forth in the provisions 
of' the federal statute dealing with wlthdrawal of a state from the 
agreement (or for a period yet to be prescribed by tbe regulations). 

A provision in the Maine Statutes permittinc tl1e United States 
Congress to alter at any time during the period of the agI"eeuent · 
the State of Maine Income Tax Law even though the alteration of 
Maine law might be for a 1Dn1ted period of time, is an unlawful 
delegation of general legislative authority from the Legislature of 
the State of Maine to the Ccngresa of the United States. Thia 
unlawful delegation would violate Article IV Part Third Section 1 
or the Constitution of the State of Maine, which section reads in 
pertinent part as follows: 

i
1The Legislature shall ••• l1ave .full power to make and 

establish all reasonable laws and regulations for the defense 
and benefit of the people of this State, not repugnant to 
this Constitution, nor to that of the United States. 1' 

It would follow that regulations prescribed under such laws would 
also be in violation or the same constitutional provision. 

A Na1ne Statute containing the required provision of 6362 
(f)(2)(B) as enacted by P. L. 92-512 (The Federal Revenue Sharing 
Law) would not violate the Constitution of the State of .Maine since 
the required provision does not involve a delegation cf legislative 
authority and is a limitation that can be changed at any session 
of the Maine Legislature. 

Assistant Attorney General 

JSM:gr 
cc: Attorney General 
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