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Distributed by Rep. Cooney. 

<.-TON A . LUND 

ATTORNEY GENER AL 

STATE OF MA !NE 

DEPARTMENT OF THE ATTORNEY GENERAL 

AUGUSTA, MAINE 04330 

March 6 , 1973 

Honorable Leighton Cooney 
House of Representative s 
State Hous e 
Augusta , Maine 

GEORGE C. WEST 

, JOHN W. BENOIT, JR . 
HICIIAHD S. COJIF.N 

DE PUTY ATTORNEYS GENER A L 

Re : L.D . No. 1001: "AN ACT Re lating to Re cording Municipal 
Ordinances Relating to Land Control . 

Dear Representati ve Coon ey : 

This lette r r e sponds to y our corresponde nc e dated 
March 5, 1973, posing four que stions which are answere d b e low. 

1. Assuming e nactme nt of L .D. 1001 in it s present form, 
you ask whether a municipal ordinance r e lating to land control 
would be valid if it were not fi l e d in accordance with the pro
visions of L.D. 1001 , but was oth e rwi se va li d in promulgation. 
we r espond in the affirmative . The statutory procedure b y which 
municipalities enact ordinances is set forth in 30 M.R . S . A . § 2 1 5 3. 
The purpose of legislative document 1001 is to r equir e t ha t a 
municipality which adopts any ordinance r e l a ting to l a n d control 
file a certified copy of such ordina nc e in th e Reg istry of Deeds 
in the county or Reg istry District in which the municipality is 
located. Amendments to s uch ordinances are likewis e r e quire d to 
be filed "as they b ecome effecti ve ." The r e i s no l a nguag e :i.n L . D. 
1001 postponing the l ega l e f fec t of an ord ina nc e re l at ing to land 
control until filing of the ordinance in the Registry of Deeds . 
According to the provisions of 30 M.R . S.A . § 2 155 , s~bmission to 
any court or administrative tribunal of a munic ipa l ordinance 
certified over the s i gnature of the mun icipal cl e rk e n t i t l e s the 
ordinance to prima f aci e proof of va li d ity . N:) languag e appears in 
l eg islative document 1001 abridg i ng the significance of the language 
of § 2155. 

2. Ne xt, you ask whether, in the e vent the Leg islature 
inte nds the r e be comp liance with the pro v isions of l eq i s l a tive 
document 1001, it i s n e c e ssary to add prov i s ions to tha t e ffect 
in the bill. It seems advi s ubl e; to a mend the bill so that com
pliance with its t e rms is r ea lized, if s uch be the intention of 
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th
e L~gislature . As presently written, the bill does not assure 

compliance with its t e rms No penalty is spe ci f ied nor i' s the 
effecti ve date of a·· · • · ' th f"l • a n or inanc e made conditional upon compliance 
wi i ing r equireme nts in the Registry of Deeds . 

. 3 .. In your t hird ques tion, you ask whe the r any p e nalty is 
provided in the st t t h 1 · - · . . . a u e s sou d there b e nonc ompliance with the 
f ilin9 r e quirement in the bill. We ans wer that question in the 
n ega tiv~. In so responding , we do not mean to imply that an 
appropr iate l ega l action might not b e s uccessful if brought in 
order to seek compliance with the provisions of the bill. Be cause 
L . D. No. 1001 ca ll s for munic i pa l office rs to perform a ministeri a l 
d1:1tJ(, an _ac tion sounding in mandamus to r e quire pe rformance of tha t 
mi ni steria l du t y could we ll ~= maintained . 

. _4. Your fourth question i s in t he f ollowi ng form: "In a 
situation where the provision is not comp l ied with, is it possible 
for s?me one having standing to s uccessfuil}' cont e nd that such non
~omp l1ance constitutes a de fense r egarding advancement of the l egal
ity of the ord ina nc e? " We a n s wer that qu es t i on with a qua lified ye s. 
It is not inconce ivab l e , given the part icul a r language in L.D. No. 
1 001, for a cour t t o dec i de that the prima fa c i e proof of va lidity 
of an ordinanc e r e l at ing to l a n d control (prove n as a r e sult of 
compliance with 30 M.- R . S.A. § 2155 ) h ad b een o ve rcome by a showing 
of n oncompli anc e with t he fi l ing r e quir eme nts o f t h e proposed Bill. 
While it is my o p inion that a court would soon e r de cide that a mun
icipal ordinance r e lating to land cont r ol, promu lgated by the mun
icipality pursuant to the provisions of Titl e 30, but which ordinance 
lacked compli a nc e with the filing provisions unde r the refe renc e Bill, 
was valid (in the absence of othe r proof t o the contrary), it is 
conceivable that a defe ns e to such an o rdinanc e mig ht b e succe ssful. 
Any answe r to such a question involve s conj e c ture as to what a 
court would do in lig h t of the sta t e d hypothetical. Whe n r e ading 
the provisions of 30 M. R.S:A. § 2 1 55 togethe r_with the language 
of the propose d Bill, _nothin~ ma n date s a pa~t~cular result: 
section 2155 gives p rima faci e p roof of_v~ li d i ty t o a n ordin~nce 
c e rtified ove r the s i gnature o~ ~h e mu n ic i pa l clerk. ~ny ev idenc e 
of noncompli a nce with the provi s ion s o f ~he pro~osed Bi~l would b e 
some evidence offe r ed to ove r c ome . the prima ~aci e standing afforded 
the ordinance . If a court d~t~ rmined the evide ~ce so offe red o ~erc ame 
the prima facie proof of va lidi t y , the n the ordinance would b e i n 
da nger of impe achme nt. 

Trusting tha t t his l e tte r s uff icie n~ly answe rs the four ques
tions posed in your corr es ponde nc e , I r e main, 

~JWBJr. /ec 
cc: Hon. 

Hon. 
n on. 

ceci l H. McNa lly 
cyril M. Joly , Jr. 
David F. Eme ry 

Very truly yours, 

'' · / _,. . I j/t\ . -f '\ 
,)t:i:(,v, {A.J · ,_. ' •JI \ . , f-

~6HN W. BENOIT, JR. 
Deputy Attorney General 

. .... 8 '] .... ' ,, I ..... \,.; 
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