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Jamea s. Baakell, Jr •• Bxecutive 
Director 

B. Stephen IIU.r.ray, Aa•i~tant 

/ _,tand Use RegUlation comm. 

{/ Attomey General 

·Maine Land Uae ll~ulatio.n cammi■sion- Law as Original.l' Enacted 
by P.L. 1969, c. 494. 

SYLIABOS1 

11PUblic road" as ·used in P.L .. 1969, c. 494. meant a road 
_or way to which all mambo.rs of the public have an abaolute right· . 
of uae, subject to ordinary police power regulation, as diatingui•h•d 
fraa a permiuive privilege of uae. 

'lhe recording· of a plat ~ting to 1111ubdivide11 lands 
located in a •zoned area• aa defiiled by P •. L. 1969, c .. 494 f 682.3, 
between October 1. 1969 and September 23,. 1971~ . without either· (1) 
the llaineLand Use Regulation Commias~on•a approval. evidenced thereon, 
or (2) an attested atatement by the ,Jt'aftaman or the owner that 
written notice baa been mailed to the Commissio!l aet forth thereon, 
ia void. 

'l'he conveyance of any 1and frca a subdivision, a pl•-~ of 
which has not been i:acorded, or the plat of which ia. void, ia 
void it.elf. · 

P.L. 1969, c. 494., which enacted Chapter 206-A . o.f Title 12 
of the Kaine· Bevisea Statutes and was effective October 1, 196'9, 
granted power to the Maine. Land U.a Regulation Coan:ls,aion,_qere
ina£ter called the cmnmi.uion. to adopt zcming- .reulgationa.Y'and 
aubdivision control regulationa.V in •zoned areu 11 which 1a 
daf :l.ned ·to •include all l!PJd within 500 feet of the traveled 
edge of any public roaa•,U among other areas. . 

1. 
2. 
3. 
4. 
s. 

P.L .• 1969, c. 494 provided 

0 
• • • My indivicmal_..qr corporation who 

would subdivide lands,!r any part of which 
ia within the zon~d area bat not subject to 
subdiviaion CODtrol regulations ••• must 
give.written notice

5
Qf' same to the 

c:cmmiaaion •••• •2./ 

12 K.R.S.A •. 5 686.1. 
12 ll.R.S.A. S 687.1. 
12 M.R.S.A. S 682.3. 
aa defined by 12 K.R~S.A. 5 682.2. 
12 M.R.S.A. 5 687.5. 



. . 

.. ) 

• 

.JU.tea s. ·· Haskell Page 2 December 15, 1972 

and 

., .* • .• A .register. of dee_da •hall not __ record 
any plat or·any wrltin.g •purporting to·convey 
·or · aubdlrida land, * • •. • loca~d in the 
unorganized urr1tozy or uinland _plantation 
areu of the. State unlea■ the aama bear• an 
atteatea atatemant by the draftaman or ·th41 

. owner o~ euc:h lan4! ~•t. no ~rt~cn of the . 
· • . . · •ame 1• w:l.thin the saned d••• oZ' ·S.f· .. w1t!hin 

·. · ,·the -~one4 .are• but. not •~ject : to lllil,41v1a:l.on. 
·. ~uol rem,ilatton• ,· · tha1:· · • • • ··no1:1c• · ·* • • 
• •h••· beu mailed ·to 'the comml••lon, · ~ unle•• 

the c~a,ton•a appzoval la ev1dance.4_. tbe.,aon • 
. The ·raaol'dlng _o_f a plat. O•i"f »»· 1~· in_.·v_i~lation-o~ 
,, ~1• · eubaect~ ~• void •. •.¼( . .. · · 

.. ·. 

.•• • ',. • ·Any conveyance Of ·unrecorded . aub
divldad land or aubdividad land recorded in 
violation of t:bia chapter ■hall. be voi.4_ anct 

··any atruc:ture erected on· ■uc:h ·1aac1·. aftei: 
-· ·conveyance · ihll11aonati tute · a ·nuiliance 
: -wbich may be a'bated by e1t.be.~ public or 

private action.•.!/ 

The coaniaalon never·enaQtea any •aw,aiv1•1on control 
regul~tian, • and bence t:ba~ ·nevar were· ·any: aoned area• "aubjact 
tc;· aul>divialon ·con~ol· ·J:1i19Ulationa. .. . · · 

• •• : , ' : o , : ' • , : 1 I •• , : 1 I •: , 

. ·._. l2 .'ll·~a.s .A • . Ii' ·686· .. and :597 wea:e-npe.ied i,y· P.L •. 1971, 
a.: 457~ effeaUw September 23~· ·1,11·. · : - · : · · 

• • • u • ' • ,. • • • •• • 

QPY1%SU·•. 
· 1 • . : 11hai: 414 :the' term · ~publle roadl!ltt mean aa aet forth in 

12 11,a.s.A. s 682,3, •• en~cted ,'by P.L. 1969, c. 494? 
. . . : . . ' . . : . ' . : ~ . . ' . . . 

2~ Waa·- a aubaiviai.an which waa ·wtthin a ~monec! area" in 
violation of e.L, 1969;· c~· 494 if 1~ £aile4 to give notice ·a• 
required by· 12 K_;•_a·.s.A~ s 687'."$•·· ... enacted bl' P.:a:.. · 19_69, c. 494? 

1. 12.M.a.s.A. I 687.6. 
2. 12 N .• _R •. ~ .A. s ·· 687 .·t • 
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3. · I• ·a plat of a subdivision which waa within a ••zoned 
area", recorded, without meeting the requirement• of 12 M.a.s.A. 
s 687.6 •• enacted J:,y P.L. 1969, c. ·494, void? 

. 4. What option• far "legal action" doe■ -the Commi■aion 
b~va naw with regard to -auch aituationa? 

A11SWBas1 · 

i. See "actaaoning ... 

3~ Yea. .. 
4. see "Baaaoning". 

UASOSD1G1 

1. l'.L. ·1969. c. 494 did not provide a definition of 
Mpul,lic ·roada. ~• . Jlor wa• there any general 'definition. of •pu1,11c 
road•" .in the ·-Maine· 81:atutea. U?lleea incona.latent with the plain 
aang of ~•~tment. worda anC,. phraae■ muat. 1:MI conatrued accordincJ 
to common me-1,ng of lang11age. , DouT hty v. Maine cen.tral 'l'ranap . 
co., . 141 Me. 124, 39 A. 2d 758 . (1944 • Web■tar ' • . Jfew Int ematl onal 
Dictionary (212d. Bd., unabridged (1955) define• 11highway.N as " . • •. • 
a road or way .open to the uae of the public, including in .it:a 
broadest: aenae of the tean, ~•Y• upe,n water •• well •• U:pon 
land •• · ~ aa. dlatinguiahed fran a private way ••• · In ita general 
aenae~ however. it 1■. u••d to .include any way of whatever nature, 
which the law ·makes •. open to · t.be use of all· to pa■■ , whether a . 
carriageway·, · horaeway, fooi:way~ or watei:way, and whether a 
thoroughfare, • . 411 public bridge or a cul-de-aac. • • 11 ~ In other 
word.I., "h1gmt~" i• orclinarily used to mean "public highway'~ or 
"public road" and .-ana •imply a ·paaaa.gawa:, wb:I.C!h the public ha• 
an abaolute right .. t;o ·uee •• diatinguiehed from a permia•ive 
privilege of use .lt This right., ·however, 1a. aubject 1:o ordinary 
police power regulation. 

. . 

. 2. The language of ·12 N.R.S.A. IS 687.5 and 687.6, aa 
enacted by. P.t,. 1969, c. 494, 1• clear. Between October 1, 1969 
and .September· 23, 1971. the effective peri~d of astion 687, any 
peracn who wi9hed to llubdivide land -in a zoned area (not subject 
to aubdivi•ion control. regulationa) waa required to mail notice 
thereof to the· commiaaion. Failure to comply. with this notice 
requirement obviously waa a violation of law, but: the atatute 
provided no penalty~ 

1. Standard Life Ina. co. v. Bughea, 203 Tenn. 636, 315 
S.W.24 239 . .. 240r J!!lkins v. Chica9:o & A .. R. Co., 27 
Mo. App.· 578, 583, and 1>0W v. Latham. 80 ll .B. 492. 
120 A. 258. 
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3 • . The language of· 12 M.R.S.A. -SI 687.5, 687 .. 6 . and 687.7, 
aa en~ted. by P.L. 19~$, c. ·494, 1• clear. · The, atatut.- prohib.it.ed 
and made _voi4 the conve~ce of~~ from a ,aubd.iviaion in a zoned 
area, a plat of~ was either unrecorded or raCOJ:dec! without: an 
atte•tatlon thereon that .notice :had baen mailed: to'.- the Cammiaaion. 
11h1le .t:he statute prov~'284 ~ pen.alty-.both' the plat. if any, and 
t;be _conveyance .waa .void. . · . 

. 4
7
• P. L. 1969.- c ·. 494 provided no penalties for failure to 

comply with the law • . ~verthiala■a, ewn ·1f pen•ltiea were provlc!lect, 
a penal action. cannot J:>e_. maintained _aftq, the repeal of the at:atute 
cnat:in; ·the penalty sought . to be recovered. Gaul v. Brown, 53 Ke. 
496 (18661 , : ·.However, where. a Qcmtr.at ia void ••· 'Eiilig Iii vtlation 
of. a auatute, . the ■ubattquent repeal of t.hll atatute will not: render 
it valid~- ~•on v. BarS'owa, 48 Ke. 186 (1859). · '1'hus a c!aed, 
ming an exec=utecl ~Er,-at-, . Ia vold if in violation of a . etatute, 
deapit• later .repe•l of. the, atat.ute. •xt ·t• a well ••tabllahed 
rule,. * .* • that a · vol4 deed paa•e• no ti~le." 26 c .. .r.s., Deaf!, ,·,e. . . . . . 

Conveyancea ·of land. frcm ,a .aub4iv1aion in .a aon•d area, a 
plat of which •••-aithe~ uni:eaor~d or ~corded in ,rilat.ion of the 
• -~t.-t:., w.re. VOi~ancl remain void. Thu. . the oric;inal arimec at ill 
bo14•. ·t:t.,4:le to. the land •. . Any attesnpt. at. · t:hU .time, by the orlc;inal owner to eoavey ~ title will .require a 11\\bdiviaion permit. from 
the C~lsaion purauant to .. 12 M.a.s.A. I 68!5.B.1.B, as enacted 
by P~r. .. l97l, c • . 457.. · 

BSN/ec 

1. 
: ' 

12 ~~a.a.a. s 687.7 • 

B. S'l'B·PHEN MtTRDY 
Aaeiatant A~tomey General 


