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/ December 14, 1972
! Faul A. Sawyer, Executive Secretary Real RBstate Comuission
John Xendrick, Assistant .. Attorney General

Bducational Requirements for Applicants

SYLLABUE: .

. Btatute purportedly suthorizing Real Estate Commission to approve
courses, vhere no legislative standards for approval or regulation are
fixed, is an uncomstitutionnl delegation of power to legislate. Balance
of the statute should be interpreted as though unconstitutional portion
had been strickea out. '

FACTS:

32 M.R.E.A. § 4103 sub-§1.E prescribes the educational qualifi-
catione for real estate license applicants as follows:

"An applicant for a real estate broker's or
salesman's licemse shall submit to the com-
mission written evidence, verified by oath,

} that the applicant has a high schocl educa-
tion or its equivalent approved hy the com-
mission.  If the applicant is applying for a
real estate broker’s licenase, he must ia :
addition have satisfactorily completed an edu-
catiopal course in the field of real estate
approved by the conmission or been employed as

- & licensed salesman full time for at least a
year. The conditions of this paragraph shall
not be applicable to persons who have held any
license from the commission prior to December
31, 1963.*% (mphliu EMLi.ﬁa)

Real estate courses designed to prepare applicants for the
State examination have besen taught for several years by the Uni-
versity of Maine and private course opeérators.

QUESTIONS 3

1. Can-the Real Estate Commission establish standards of
instruction for real estate course operaturs and enforce same
. by conditioning its approval of any particular course upon com-
J pliance with commission standards?

2. If the answer to 1 is negative, how may an applicant
qualify for the examination by having *satisfactorily completed
an educational course in the field of real estate approved by
the Commission”7



-

3, What is meant by the statutory wording “an educatiomal
course inm the field of real estate approved by the Commission"?

ANSWERSS

1. No.

2. Applicants wust show they have completed a real estate
course to the satisfaction of the school or course operator.

3, The statute must be read as requiring an educational
course in the field of real estate, without regard to Commission
approval . -

while 32 M.R.£.A. § 4103 does explicitly call for course
approval by the Commission, no legislative standards have besn
set to be used as a basis for the comuission to axercise its
discretion to approve or disapprove a course. The statute as
it stands presently without standards fer approval, attempts
an unconstitutional delegation of legislative powers to the Real
Estate Commission to regulate and control such matters as what the
courses mist teach, their term or number of classroom hours, mini-
nuxn passing grades, whether the grades and attendance record must
be made available to the commission, and qualifications of the
teachers. "Approval® differs little from “"regulation” here. With—
holding approval of a course for non-compliance with Commission
standaxrds is a sanction of the power to regulate the operation of
the achools, a power which the Comission does not possess. Such
authority to regulate courses has not been constitutionally granted
the Commission by the very generalized wording of 32 N.R.8.A.
§ 4101 that “the commission shall make and enfoxce rules and regu-
lations connected with the application for any license as shall
be desmed necessary to administer and enforce this chapter.* A
discussion of legislative standards neceasary to properly vest
uguumy author:ltr ia an ldnmistrativu ugnney nmus hs ;_m

293 n.zd 786 - (1972)

*From the constitutional prohibition of the
delegation of legislative powers, two fun-
damental concepts emerge: ‘(1) the lejyis~
lature may not confer a discretion as to what
the law shall be put it may confer discretion



in the execution or administration of the
law; and (2) the legislature must declare
a policy and fix a standard in emacting a
statute conferring discretionary power upon
an administrative agency, but the agency may
be authorized to *£ill up the details” in
promoting the purposes of the legislation
apd carrying it inte effect.'™ =

=irn crdar to aveid an unlawful delegation
of power, the legislative suthority must
declare the policy or purpose of the law,
and, as a gensxral rule, must zlso fix the
legal principles which are to control in
given cases by sstting up standards or

guides to indicate the extest, and prescribe
the limits, of the discretion which may be
exercised under the atatute or oxdimance by
the adninistrative agency. Otherwise, the
lay may be construed as vesting aa uncontrolled
discretion and held to viclate the inhihition
against delegation of legislative powers.'"

The Law Court in the Small case held that the agency's regulations
enacted pursuant to a statute wvhich granted unlimited regulatory
power with no prescribed restraints nor criterion nor guide to
agency asction could not be eaforced. The Court further stated
that rules which purport to proscribe and impose sanctions for
conduct not reached by any legislative prohibition comstitute an
inproper assumption of legislative power by an administrative
Agency.

. It is our opinion that 32 M,R.B.A., § 4101 is defective regarding
course approval im the sams respect the statute grantiang regulatory
power in ths Small case was held to be defective, mamely it dele~
gates legislative power unconstitutionally becauss no standarde
for administrative regulation accumpany it. With this as our
premise, we turn to the guesticns of what meaning and administrative
actions should be attached to the rempining portion of the statu-
tory requiranent that applicants satisfactorily complete a real
estate course. It is a fundamental principle that a statute may
he constitutionzl in one part and unconstitutiomal in ancther part



‘and that if the invalid part is seaverable from the rest, the
portion vhich is comstitutional may stand while that vwhich is
unconstitutional is stricken ocut and rejected. 1 M.R.8.A.

§ 71 sub-§ B: 50 Am Jur 491, Statutes 474. Accordingly, 32
M.R.8.A, § 4103 sub~-§ 1.E should be read as though the words
"approved by the commission" were stricken out. Applicants
should continue to be reguired to show proof they have taken

a real estate course, and completed the course resquirements and
received a passing grade. This would be sufficient to show

the satisfactory cempletion of a real estate course.
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John Kendrick
Assistant Attorney General



