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STATE OF MAINE 
Inter-Departmental Memorandum Dat November 1, 1972 

To 
} 

From 

Robert A. Brown, Acting commissioner Banks· and Banking 
Frank M, Hagerty. Jr •• Commissioner Oept.. _.....,T..!.D.t..=S::.:Y:t.:r~a~n=c .!:::e~-- ~--- ---
craig Nelson, Assistant Attorney General 
Charles Larouche. a,ssistant Dept. Attornev General 

Subject Variable ·Annuities 

You have .inq"Q.ired· as to.whether the "sole author:i.ty" 
powers grant~d to the Insurance Gommissioher ·in· 24-M~R.S.A., 
§ 2537-, sub-§ 11;·_ in eff~ct, supersedf;' the authority of ·. 
this State's Securities ·nivision concerning· the registration 

.. ·. o:~ .t~r~~~-~~:: .. ~g~~7~:~:~r .... ~~t~·~.:.~~~:_·f\i~ ·.·~~-~~;~~~ies·. -~c-~_-. '•• . . :.-.:, . .-.: . . -:; :•.·:. :·· .. '. .- .. ·.·_, _:·:: :.?_;: 
..... -- ... :..: .. .... ,The :: pertinent · language -~:,:. -the.·Maine ··rnsurance· .code,·. which ·.:. ·:'.: .. :: .>•i; 
:_ .· ·.:was"·ena,cted :by· P ~ L~-·,_1969 ,·. c • . ).32 _: and which'· .. became . effec:t;ive ··= . . < :,-._. :\: •.:.:.: :~·./.- :~ 

... ... _'·. ·.on .·Janua_ry.-~l:~ : 1~_70,.··i proyid~s-as-·• foll,ows ~ · .. ':_:=:':;., '::_.··_.::. · .. ::. ~:· : ::. ·.:.:, \. ,:::.-.:-:-._.:;-i/.~,:.':~ ... :_,··::, _ _:· '..,.- ·< 

. .. . . ·.:·< ·:/ ":;'.-~: ... ' : .. · .. ·· -~ ·:. ·./ .:..~:.: -~; ··: 1, ~ .·.:: ·-... /:·-'~· ••• •• _·•:: :·:..: • • : • ~ • :: • ..7· ~. ---~;.: ·:..-:_:-. ;_~\:/ . . ~,.;::• .: ~ ~--- . : ··.:\· ,_ .. -~-: -... ·: -. .-:; . . . ·. ::_.: . '.· >- :~~-·; --~-- :.:-. ·:?•: . -: ·._ ~ ·. "\ ....... ·._ ~--~ _,:·. /·~~ ~: <-

) 

· :,. , ... ···:-:-:; '.:' · -·::·.'.'The. commissioner .' shall -have ··sole authoritv ·. ·_ ··. · ' .'·.: '. :· :··: .. :..=.:'•: ·:· ·.'.. ·:.•.;~.··,: 
·.· .. . _ .. :._ .: to regulate the .:issuance and .sale of the . : · .................. _. . .-:,., .-- ·. 

-contracts or agreements autliorized by .sub- ... ·.-·>:_·_;_:_·· .. ·, . ."\:\) 
section ·1, and· to promulgate . such rules ~nd .. .. ,·. . . ... 
regulations as may be .necessary for .the 
effectuation of· this. s_ection." · 
24-A M. R. S .A. § 253 7, sub-§ 11. '(Emphas·i~ 
s_uppliedJ.. 

Furthermore, . one· c,f the II contracts or·· agreements . 
· ·authorized by· .. subsE;iction l (of · section 2537) '.' · is a variable 
.·annuity ·contract . _. .. :, ... :, . ·,, : ... ··. •, ·: . ·. . . : '·, .· ·._; . : . . . . . . . 

_._: __ · _··· .. :· .:-'..' ;~~ ·-~~~!~~·,, ~:id~~~:~~~;'.'~~·{:·.pi~~:~d~~-·,.::_:.~~-~-.-~~~·t· .();,it~·:: ··.-: ·.· •, 
definition of ·.the · term ."secu~ity,. 11

· that·, .·.:·.;· ,< ... --...:,..; .. . . . . . . . . . .. 
" ••• The term 'securities• does not 
include any insurance or end~ent_policy 
or annuity contract under which an insurance 
company promises to pay a fixed sum of 

· money either· in a lump sum or· periodically 
for · life or some other specified period. 11 

32 M.R. S ~A. ·~ 751. .· (Emphasis Supplied_} ·_ . 

It would appear that the Legislature by expressly directing 
itse.lf to the issue of fixed anpuities_ has, at least impliedly, 
indicated its intention that ·a variable annuit-, should be 
included in the general language of the definition of a security . 

. The legislative records are silent .as to the inte.nt of the 
Legislature in adopting the above lang~age_. · 

The above-quoted language is, however, substantially verbatim, 
the. language which appears in section 401' (1) of the Uniform 
Securities Act which was approved _and adopted by the National 
conference of commissioners on Uni£orm State Laws m:August 25, 1956. 

~ r, ~ Jina P.,;,.'.
1 

rr 4-:::::: ~~
1
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•A study of the Official Comments by .the drafters of that Act. 
although not conclusive. provides insight into the reasoning 

) and intent of the drafters of that lang~age. 

.) .,,. 

Section 401(1) of: the Uniform Securities Act provides that, 

II * * * . Secu:id ty does nbt inc i:ude any 
insurance or endowment policy or annuity 

.contract und~r· which an insurance . company 
promises · to pay ... (a fixed sum of]: money 
either· in a· lump · sum. or _periodically for 
life .or for some other · specified •period.'' 

The official code comment regarding the -above-quoted language 
appe~rs a~· page _73o · of the cited publication wherein it provides, 

. ··< :.. i,~he :: ~~st .'.~en~e~~~- ~a~: p~en ·:ex~~icitiy' phr,ased·. ·.: • ., . . ,• : ·.:- ... •;_·~-- '• 
· ·:,.. :so as -not· to exclude· from: tne definitic5n · the· · 

. . . ~o~called I va~iab_le ,annuities'. wbich 'have 
· · ~ecently been developed. ·. See· also the···· 
.. comment · under ·§. ·402 (a)' (5). · · rf·· i:t , .. is . 
desired · to exclude variable . ·annuities 
al'ting . w'it.~ ·orthodox ailll:tiities · on the 
gro~nd _th~t the former are sufficiently 
regulate(i .. by·. the insurance·· authorities 
in the particular. s~ate, .. th~ b~acke~ed 
language should be deleted·;.,. · · · · 

. : In vie~. o; :the: l _~riguag~ :o; .. ,s~c-~i~n ::1s1:· ~-n~ -~~~ :ab.ov~- tju:~~ed 
lang.uage o.f the Uni.form. ·Ac.t, .. it woqld . se·em -tha t the only reason~ . 

... ' able -conclusion ·:is that this : state's def·initi:on of· :the term 
·•isecurity" inpludes variable arinuit,ies.· · · . ,.. .:·· . 

. . . . . . . . . .. . . 

.. · . · .· ·Since the· Vari.able annuity 'contract .. is a security, it . is, , 
unless ·~ot.herw_ise exempted~ subject to the registration r .equire..;.: 
ment·s · of thfs · State, under· 32 M.-R.S.A •. § 871 and further, any- . ·.- ·.: 
·individual _engaged in '' .•• · the· business ~f. selling · or · offeri~g 
for sale securities. . • ; .,· is ·considered a dealer· in. securities 
as defined in · 32·M.·R.S.A. § 751 and _must regi'ster as such under 
32 M.R.S.A. § 851. . . · 

·The question to b'e resolved ·· is, what · effect,· if any,. does 
the new insurance code have on the above regi~tration requirements 
for securities and for . dealers in securities • 

. The phrase in the insurance! code Which p·rovides that the 
11

• • • commissioner shall have· sole authoritv to regulate the 
issuance and sale of (variable annuity] contracts ••.• 11 does 
not expressly exempt this form of security from regulation under 

. . ,:· :· 
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the security laws. To render this security exempt from the 
security laws, the above-quoted language must be interpreted 
as :l.mpli·edly amending · the security law by engrafting an excep
tion .thereon to the effect that ·all securities are subject to 
regulation thereunder except those wQich are subject to regula
tion by _the insurance code and such an. implied ame~dznent must 
be strictly limited to instances wher~, and o~ly to the extent 
.that, "·· ..• a cons-istent body of laws cannot be maintained· 
without the . abrogation of · a previous l:-aw. 11 

• Sutherland, . 
Statuto!:'""v Construction, Vo)._. -1, 3d Ed., •. § 2012, p. 462 (1943) • 

. The legislative records offer no· indication as to ·the . 
intent ·of t~e Legislature in enacting the subject ·prov~sion of the 
insurance· ~ode;.• therefore,. ,; it · m~st _··be presumed, .for the pu~poses 

:of construction, that .the Legislature .was ·.aware.~ of. the.-existence 
of the .above-·quot:-ed · language "iri the definition of i11security 11 in·. 
the _. security Act when it gave the. ·Insurance. Commissioner . •~·~· •· · • . 
sole . authority to regulate the_ ;issuance and sale· of variab'ie . 
a~uity ·contracts.··.· . ·: _; . ~• · ... · Furtherm9re,. the :word . "sole"· · 
is commo.nly d'efin~d· ·as· meaning, ·to .have no companion or no .. · 
sharer, to be.the only pne and to fun~tion ·independently without 
int~rfer~nce or assistance_. 

· It· wou.ld~ therefore," appear that, in view· of the foregoing 
observations and · discussion, the· only reasonable, consistent and 
n9~-con~radicto.ry conclusion tha1:= can_ ~~ ·maq.e is that _the . 
Legislature, · by enacting the .:"-sole . authority" provis~on of . 
the in~urance . code, ' has .amended,, by necessary implication~ -the 
$ecu-ri~y. L~w so · -as . to- exempt variable annuity contracts .and .· ·-. 

·those engag._ed-· in .·issuing_ and :selling them, fr~ -the· -juris- -·, .:. 
diction ·of . the . state's ·security Division and- the registration 
requirements of sections 851 and. 871 of the Securities :Law • . · 

~ --. ·:.-· ·- ,: .,._• . .:.· .... · .. ·.· .. . 

CRAIG NELSON 
t Attorney Ge~~ral 

CRL/ec · 

/7/ t "2 ~ r_J;u.:t-ba {Je:°J· d~~~=-=-=--"--
c.HARLE S R. U:,.Rl1t...:l-lli 
Assistant At\Lrney General 

: •• • t. 


