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-2-::;v<:::-rnor J-:r..mneth M, Curtis 

J"ohn w. n,·:noit, ~ir., Deputy 

November 1, 1972 

. ·Exeautive 

Attorney General 

county· commissioner and ch~rk of superior court, Doctrine of 
!ncompatibility of Offices. 

'l'his iE1 a response to your inter-departmental memorandum 
dated October 16, 1972 (supplemented by facts orally stated). 
asking whi::.!th.er a person who is now holding the of ice of Sagadahoc 
county commi~oioncr (which ter1n of office will r:j r.:>ire in December, 
1974) may l~gally hold, simult~ncously, the offj of Clerk of 
t:hc~ Superior court of Sagadahoc County, if he is lected to such 
off.ice 11ovember 7, 1972. For the reasoJ;ls given , ·low, we answer 
th~ question in the negative.. c::_-::::.:::: · 

'l'he law relat:=ing to incompatibil j.~~ ~ pub~~""' ices arose 
in tl~e e:ommon law and is a matter o ~,(J'llblij pori~;.~oward v. 
J1arr:i.ngton, 114 Me. 441. At commq?l'/law, t 1 offices whose · 
functionE1 arc inconsistent arc r ,h~rded as }Incompatible. 
Attuchod to this memorandum is an~hiend~-/. 'containing language 
from !~ard v. Uc1rrin,1ton, ~upra, sh~i,t1 the reason_ing support-
ing the_ common law rul_o. ✓-=-~ ~(__ 

Incompatibility ari /4( from ~- gi~ facts because the 
nature and duti(-:tS of t _h,.,.~ t'·eference ~)fices , (County Commissioner 
and Superior court clerl >( are such j to render it- ~mproper, from 
considerations of public :\olicy, fo; one per~_on to retain both 
offices. I:lotH that coun u~..,_commiasj.q1ers are al.lowed, .by statute, 
all necessary tro»:ei:i:-r;:1 a _)J· ·hot;:__V/:kpenses connected with travel 
outside the co,n\.~y se""!l t on ci.ffic i al l;>usiness, including public 
hearings, inst•'/c.tion and f~:upervising conatrilction, snow ·removal 
and maintc.ma11J ['>of roads , .1 unincorporated townships in their 
respectivo c dt;nties. 30 ,~ .n.s.A. ,. 106. All bills ·for such 
traveling ana\ \~otel. o.>cp~. · es "shall be a pprovod by tho clerk 
of courts and -t e coun·r;.1 ,-bttorney of their county,; " Ibid. 
It would b~ aga i,~'.: - ,y)l ic-pOlicy to pt:!rmit a clerk oT'courts 
to approve bis own 7.::r aveling and hotel expenses incurred in . 
connection with duties-performod wh41.le a . county commission~r. 
wi_th resp~ct to such tr.aveling a~d hotel expenses incurred by 
county commit1sioners under§ 106, the clerk of courts and 
the county attorney ar~ intended to have independent, dis
cretionary reviewing powers. As such, incompatibility arises 
b"lcause the nature and duties of the two· offices involved 
(county commissioner and clerk of courts) a·re such as to 
r·;:nr.for it impropc.r, from considerations of public: policy, / 
for on·= person to retain both offices. Abry v. Gray, 58 / 

\"· 
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!>age'-

l'ccording to ·thi.l provisions of 30 M.R.S.A. § 201, the 
,::.lC:.rk of th•~ sup,:::riar court in t:,iach county is ·aesignated the, 
clE-:rk of the county commissioners. The clerk of the Superior 
court is chargGd, by atatute, with making a daily record of 
th~ doing~; of tbt1 county commissioners. Ibid. · Moreover, the 
commission~rs ar~ required to examine the records kept by th~ 
clork ana,· whon corrl:!Ct, · to certify them· so that they may be. 
cor,i•~d into the records ~£ the county commissioners. Uow, the 
:;;ho~-~ is on the other foot. If a county commissioner also held 
th~, office of clerk ot .the commissioners, he would, as county 
commi!'.:1sion0r , · determine the qorr,actnl"!SS of his _ doings as 
cVIrk of the commissioners. /The teat of incompa 'bility is 
found in the character and relation of the offic , as where 
th~ function of the offices are inherently incon J stent ·and 
ropugnant. state v. Goff, 15 R.I. sos. G,Q.QILid · the situa
tion wh<"J~e th~ county commissioners are<,; dtte t.-i a meeting 
·at which ono of ·the· commissionars i ~ a ..z . · the cle f the 

in th~ county.- Wh,~n the- cornmissi09 .. act, on·e- 'of ·th:. · 
c01t1,mission by _virtu~ of b<-dng the c ~ - ~ ""'~e _,supe · court 

cornmiS:1sion<:.rs maltl":a a record of t ~,~ procee ' gs. l\t such a 
rn-~r:t!ng, one Qf tile commissionerf ~ ars t hats, i.e., he 
is uc·ting. :!:ii.umltanc~ouoly as county ~ tmL- · l onor and as clerk 
of the co1umisziioners. : As th<:l meetib.-,✓. ,rogreases-, the 
co.nmissi.oner-clerk rcmoves.,..e,7:--·ha · in"\-:a,,zor of the other hat 
wh:.:i.n~yer the dutii~s of O 'C.{. ,6ffi"ce'~'\com~~ramount ov~r the 
other office. - Th~! resul- of _that !.r,-inc_~t'f'gr_uous. 

"I th-er(~ ,(id m~et ano ~Jer man. 
With his \1\t in his ~ 1.lind." 
lme,.-., tntes \;!, Johnson, 1by 
;✓--~r-.... ...Jstev:,,-.;:z ;:;-z .,,,.. 
>~ - - . - ...... "' ·•l!----

(;n at.· ·l<::aat u/.f occasion ~_,.\ county commissioner~ have . been·. re~ 
quiee to c01n~ ncc litig~ ion against the clerk of the .c ission 
for Je purp,~~ of eeeki/j a· court·order compelling cOlllP,~ce 
by_ tl)t;i ch:-rk ~l{!,th -a dir/cJivc of the .commissioners.· Se~~; for 
•3Xam#>le. J).dams '·-1 ■ IJ l ,•!.:::!,/ 91 Me. 47. In th~t.case, the \'
co1mvjiasion~ rs ore.'! ; -l"- .rr:-~ warrant of distres~ to issue by the-
c le~k of the o~issi~n in an amou»t sufficient.to pay the\ 
acc.p\\nt rE"!sulting from the construction of a bridge :by an , 
ag.J/nt of the commifisioners -. · Although all propeedi,Jigs were . ; \ 
in; acr.:orcJanc~: with. the law, the 'clerk of the ~ounty commissiqn,ers 
r ?/fused to i.Bsusl a warrant of dist·ress. The ·court concludea \· \ 
t.ftiat "it was the duty of .the .clerk of the commissioners -to ). :, ,\ 

·j_~sr:iu·~ a warrant of distress in ·accordance witll _ the j1,1dgmen~ \··,\ 
.-/and order of the county commission~;.1rs. - Retur~ again :to the \'\ \ 

.y ae~umption on,~ p~rson h<;ld both offices, and· assume the i I 
:i county coramir.:sion1:~r-clcrk of Superior court was at odds with ; 

/ i:!1•·:! other two county commissioners respecting· a matter ,of 
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couL1ty businE~ss. · ThE:1 dif:;santing colilmi_saioner, as clerk, need 
only rt1fus~=) to .ob(iy the order of the commissioners and thereby 
foxce ~he commissioners to court. Conversely, if the dissent
ing commission<=r were not simultaneously the clerk of. the. · 
commis$ion, th1.-m · the decisios of the other commissioners voi~ed 
to a 11,npn-int(~restecl" clerk .of the commission would likely be 
obi . .::yr~d.· (trords giving_ authority to three or inore persona 
authoriize a majotity t_o act. 1 M.R.S .A. (j 71.). 

i : 

• 'v'ihi·le i~ may be possible to enlarge the co 
memor.ndum by presenting other reasons in suppo 
of i,.i'c~mpa-tibi_lity mad,o here, such extension of 
r1z_cf.l~sary. · Two offices are incompatible when t 
i~ ovary instance discharge the duties of_each. 

ent of this ,. 
of the ruling 

.., rgument iE;I n'?t 
holder cannot 

, 
I 

(~ !, t. ,.:. ·. . . . A!.ftMI ...... :: .. ,, 
; , '\ '6.ne f·inal. con,ment i'~ required ree~ ting· the_ ·int of 1time 
/ltf w~lc:h. incompat_ibility occurs a~d ~~1"-.,ult that: f-.lows tJiere
'$:rord.·i It is .the:ac:captance of the .~ .fcond irfice·tha ~ vacates 
th~,' foi;-mer office·. !toward v. Ha~ j._6qton, ~~pra . . So the f•ct·s. 
of the pre.sent situati on are suet, "1;!1et bwjtc~·pting and qu

1
al~fy

ing for the offic~ of clerk of the'-.,,h:u:='~:1,.o r court, the peliso~ ' 
would, ,by operation of law, vacate t"Q__~" ;,fffice of _county :'/ · .. 

,., commis:1ioner. 
1 

(/~ -1 ~ · 'j 
· , Ji£. .. sr w~ BENOIT, JR. 

-' { \ '-.. .,x.f.- puty Attorney General 
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APPENDIX 

(_ ri The ans,;,,er -to the question before us does -~ot necessarily_ . . 
depend upon constitutional or statutory provisions .. -' The doctrine 
of the incompatibility of offices · is bedqe_d in the common law, 
and is of · great ·antiquity .. At common law twq offices whose 
functions are inconsistent are regarded as incompatible. The 
c;iebatable . question is,· -what constitutes incompatibility? ·. 'I'his 
question has been ·answered by the co~rts wLth varyi~g language, : 
but generally with the same ·sense. We cite a few ·exa.."!lples. . · 

/ _HTwo .off;i.ces are incompatible when .the holder cannot in• evecy , ·.,:· .. .-. 
. .. . ·.instance discharge the ._duties of each.· The ac~eptance of ·the · .. ·.·._::,:_.· 

.-.. _.:~. ·. :. :· :_ second.' office,:·. ·therefore,::_vacate·s __ .the . ~irst. 11
. ·-. . ~hE: king· v. _ . .- : __ .·_··~::,:,":•._,;>.~-. .- .·., . 

. · -: .. , •: .. : Tizzard/ :: ~f.-.B. ·& c • .-/.:418.•.-:: -This-··lang·ua:ge. is ·cited with· approval·· ~~::>.=-. -.·>'.' 
:-; . _,_:: ·· ·. { ' .. -:by-_: this :court .i _n· st"iil:>bs'· v~_-, Lee·/. -supra.·. ;· · .. 11Incompatibility: must :;·.·:,.. ·:_:'::/::·>/·::· 

.:-.. ·: _ .. .. ,: ... ··· .. ··:·be -'such-.-as arises .. ,from:-.the . nature of· the· duties · in view of -.-. .. >.'-7::.;:.-.~·:•::-: ···· 
· .'.:-. ··_._:_> :_':· :. the· · relat;i.on. of ··_the _ _._two ·offices ·:to each oth~r.· 11 

'. ·. :Sr;,an .v.'.,.:·., . .-:~.·1:;__( ))·~-· -_;:- ;-y_; 
·. -.· ·'.:: _/_·.::,_-:Cattell>." l.5 .·Iowa/::_535_- ·./;,"Inc~inpatibility ·a.r~ses where· the.- "<~<·:·-:', :\;:·> ::i_:.t.:-_-,._, 

.: _. · ·_,-: ·. · nature and duties· ·of· .. the-- two.- .-offices :are. such -as·· to render ··· it -:: .. _.;,--~.:---:. ;_.,_ 
·'.· .-, . ': :> ._:::·,·>·fmproper~:_.:_,from :cons°iderations'-·of: public- pol.icy; : for ·one· pe:r'sofi.•::~\::;->·:<•°/-/ 

.. .-.. : .·/~:._ :-to . ret~i?(po~h. ::•:-:,··. Ab·ij_:v~. ~:c;'ray,.:~;58,- -~~-~-~--. 148·:- ·: .:° "I~7q~1;>a~ib~li"!:Y:-:-': __ ·_::.__.,:,_:_··> 
.. . . _·.-·: ·'.:··::";- between t:wo offices exists . wh_eP. . .-:'~t!i~-r~.- i.s.; -~ ~ _1.~~0~~1.ste~cy-·in ··:· .:· .· /. ;·:: ·,:· _.: 

· .. ·.,·. . ,. .· :· . the _functions · ·of·. the ·. two~ 11 
•·• I>eoole, ex rel. Rv an v. Greene, ·· sa · ·· ·.~ - . ( .< :. 

· · · ... ·· .. ·· . · .. · N.Y .. ,. 295 .•. · · ."Th~ ;E:u~c~ioris of . the .. two must b~ i1;1cons:i.sterit,· .as •<·. ··\·. ·."1 .. ·. 
. · .··: -·:._.' ·.·.where.·. ah'.:~tagoni_sm· would· _resul:t·. in the ··a:tt~~,Pt. -~- on~· ·petson 

1 
·:··-- • • • ..... ·.' ···· •. •• . .

', _· _. .. . ·. to · discharge . ~.he . •du~ies o~ .'1?,?~h __ .off_~ces --~'. · .- Kenney· v·. Geo·r ~en,·.\36 -~ ,inn'~ 
\ . · . .- . · • .· ._ 190 .. ·.)'The test-.. of incompat1.1J:1:-l1ty is the- character and relation =•:·._:,.·':;. 
· · .1 ._:: . .-.'·: .. :_· .· 9f 'the offices·, : as. where · the function· of .' the_- two ._offices· are ··);:_·.; <:· ... : ;>. ·_'. :' 

. .-:: .. ·· ·_,: ,_· .. inherently inconsisten"t;- and .:repugnant. u _·. §tate v·~:-· c.;off ,.· 15. R .. 'r.}:.··::_:·:·':·_':_-·: 
.·. ·/·: · ·505.<.,-: "T~e t~~· .. te~t -is __ whether.· ~he • two · o:t;fices are incompatible ·';::_:_---:(\ . 

... _.::, .. ,.· .. .. _. .. : ... :-in:_their. hatures:, _ .. in•:· :the- -'.rights,. duties .. .qr obligations -·cbnnected·_.:._(\ ::."::.:: 
• • \ ••• • • • • • , • • • • I • • • • • I ' . . . . . . . - J ' ' • • • ~. ' •• •,. 

:--· . . :·.:-_._ .. _·,:· with ·or flowin:g ·.out. of.them.' <·.·.state ·ex~ :rel • .' Clawson v . ... ·, '.~-: .. · .. :'•. :·:::.:_ . 
. ·.,"•;·: ._: ;_ :. :.:- ::·_.Thcim'.:lsOn,., ·20 'N .J ~--'Law; .,689 • .. :·.- -.-The foregoing c'ases may also -':6e' :. ·_·._.:":·:(,: ··>:-.:: . 
. ·: . _. qited: in· ~upport c;,_f the :doctrine_ .that acceptances'·of the· later ·.-··.·· .. / .:.:;·: ( 

. of·.two ·incompatible _offices . vacates the former. _.· See also· .- . . ;..._: . · -.: ;·\·:.:~ •_: ..... 
· cc>tton v~ ··Phillips, · 5_6 N~H~ ~ ··:220~ - Peon le v. · carrir:r an,· 2" Hill,:· ::,; ;".°.,::_= _._· _.: . 

93; Van-.Orsdale v. Haza.rd, 3_.Hill, 243; Maq ie v. Stoddard,· ··- .-~ .. -- ·::, . .-.'.---·. :\ 
25 Conn., · 565-; _• _3 Com.· Dig.: :.Tit·~ . ·officer (K. 5.} Mechem on .. · .. ·._·: __ :·::_·.< ::-~= · ."--? 
Public ·Officers·, · sect. 420·. · An 'office holder is not at·. : · _ ... . ::, ···.: , · ::: :· 
common ·law •ineligible to appointment or.election to another·· :. _:: -' ·:~_-.·_-,.. 
_and· incompatible office, -_ but the accep~ance of _the latte·r . -· ::- _ .::_·. -<-: : . 
vacates·.the fonner.0 • · ••. ·· · .. · __ .. _. ···: · -.. ..... .. ~·· -·· .. : . .-·_:·:~.-.-.:·_. 

. . . . . ,:: ·· ... ' .. 

Howard v. Harrirl}ton, 114 Me·. 443,. at 446, _447. 


