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November 1, 1972

Zovernor Fenneth M. Curtis . Exeuutive
John W. Bonoit, Jr., Deputy Attorney General

County Conmissioner and Cclerk of Superioxr Court; Doctrine of
Incompatibility of Offices.

This is a response to your inter-departmental memorandum
dated October 16, 1972 (supplemented by facts orally stated)
azking whother a person who is now holding the ofifice of Sagadahoc
County Commisnioner (which term of office will efipire in December,
1974) may legally hold, simultancously, the offipp of Clerk of
the Superior Court of Sagadahoc County, if he is| {lected to such
office November 7, 1972. For the reasons given bilow, we answer
tha question in the negative., E G —

The law relating to incompatibil*txr‘b~ puhlzitsf{ices arose
in the common law and is a matter o‘rwtb11c~policy. toward v.
larrington, 114 Me. 441. At common law, tg offices whose
Functions are inconsistent are r ﬁfrded as/ incompatible.
Attached to this memorandum is an “h\enq;‘rcontalning language
from Howard v. Ilarrington, supra, show L?gfihe reasoning support-
ing thce common law rule. -

/7,

Incompatibility ari K, from t‘\ g;\\uzfacts because the.
nature and duties of the/ eference hﬁficea :(County Commissioner
and Superior Court clerJ) are such to render it improper, from
considerations of pu’bl:l.r1 ~olicy, fo*/one person to retain both
offices. Note that coun':’ commissitiers are allowed, .by statute,
all necessary travetling and hoto1” :penses connected with travel
outside the couri:y sefit on 0fficial business, including public
hearings, ins/ ction andf upervising construction, snow removal
and maintcnan//-oof roads i1 unincorporated townships in their
respective c0~”ties. 30 j/.R.S.A. . © 106. All bills for such
traveling anﬂ\ otel . cxpei/es "shall be approved by the clerk
of courts and '‘‘he couniy Httorney of their county." Ibid.

It would b= aga~»_t-wn%)ic .pdlicy to permit a clerk of courts
to approve his own iraveling and hotel expenses incurred in
connection with duties performed while a. county commissioner.
With reespcct to such traveling and hotel expenses incurred by
county commissioners under § 106, the clerk of courts and

the county attorney are intended to have independent, dis-
cretipnary reviewing powers. As such, incompatibility arises -
because the nature and duties of the two offices involved
(county commigsioner and clerk of courts) are such as to
rander it impropcr, from considerations of public policy, -
for on: perscn to retain both offices. Abry v. Gray, 58~
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?ccording to tha provisions of 30 M.R.5.A. § 201, the
clerk of the Supsripr Court in ezch county is designated the
clexrk of the county comnissionersz. The clerk of the Superior
Court is chargad, by statute, with making a daily record of
the deoings of the county commissioners. 1Ibid. Moreover, the
commissionzrs are required to examine the records kept by the
clerk and, when correct, to cortify them so that they may be .
copitd into the records of the county commissioners. Now, the
shoe is on the other foot. If a county commissioner also held
ths office of clerk of the commissioners, he would, as county
commineionzr, determine the correctness of his owp doings a@s
clerk of the commissioners. /The teat of incompaliibility is
found in the character and relation of the offic
th2 function of the offices are inherently inconiistent and
repugnant., State v. Goff, 15 R.I. 505, ;?mﬁng the situa-
tion where the county commissioners are tingha meeting
at which one of the commissioners is al=o the clerk of the
commission by virtue of being the cl;f, Cn\\lp supe court

in the county. When the commission /% act) ‘one ‘of th
commissioncrs wakes a record of tir /brocee gs. At such a
mxating, ono of the commissioner-\\ ars tys hats, i.e., he
is acting. simultancously as county (b mLf' ioner and as clerk
of the commissioners.. RAs the mcatiuqf}hrogresses, the
coumigsioner-clerk removes o hak in Sivor of the oéther hat
whanaver the duties of o4, uffira‘bvcoﬁ\ﬁbﬁramount over the
other office, . The rasulk,of that 4i\inn01§ruous.

d

(
“I thers ild moet ano ;er man.
with his \\t in his OAnd. "
Anecslotes o Johns.atﬁ by

e g ..:tev,‘:m L
IP-.’—-.-‘

Gn at least lﬂu occasion(\ county commissionera have. beeﬂ re-
quired to eoxmﬁncp litig\ ion against the clerk of the ¢ ission
for the gurpwuf of aeekiu% a court order compelling comp iance
by tHz clerk “ith a dir,ctive of the commissioners. See,: for
example, Adams 3 UL v,’91 Me. 47. In that case, the ..
commigsioners ord-r-+ 5 warrant of distress to issue by the
cleyk of the commission in an amoupt sufficient. to pay the " \
accpunt resulting from the construction of a bridge by an
agdnt of the commissioners. 'Although all proceedings wexe ;™
in; aceordencs with the law, the clerk of the county commisléongrs
rnfuqnd to igsuz a warrant of distress. The Court conclude
that it was thﬂ duty of the clerk of the commissioners to \\
‘J;gsue a warrant of distress in ‘accordance with the judgment \
and order of the county commissionwurs. - Return again ‘to the ‘\
/aeﬁumction on: p2rson held both offices, and assume the
ounty comnicaioner-clerk of Superior Court was at odds with
f chs other two county commissioners rcspecting a matter of 5
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county business. fThe dissenting commissioner, as clerk, need
orily refus: to obey the order of the commissioners and thereby
force the commissioners to court. Conversely, if the dissent-
ing commissioner were not simultancously the clerk of the = .
commisgion, thun the decisios of the other commissioners voided
to a "non-interested" clerk of the commission would likely be
ohuyed, (Words glving authority to three or more persons
authorize a majofity to act. 1 M.,R.S.2A. § 71.).

’

/

Whlle it may be possible to enlarge the consent of this
memorandum by presenting other reasons in suppo:t of the ruling
of 1pcompatihility made here, such extension of jdrgument is not
nﬁcas ary. 'Two offlces are incompatible when ti{- holder cannot
in evary instanca discharga the duties of each. | '
N iy #load. compent 13 required regpooting: ‘tha\Daint of time
a# which incompatibility occurs and £fie-xiowult that Flows there-
Zrow.: It is the acceptance of the /cond oY fice thal vacates
the former office, Howard v. Harrinoton, supra, So the facts.
of the present situation are such that by pceepting and quhlify-
ing for the office of clerk of thexuﬁﬁeg}ﬁi Court, the person :
would, by operation of law, vacate tusEfice of county |

comnicgioner., : = NS
. _f'_,_, -~ '-u\“x._‘ \x i
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‘U,ilezzard ‘9'B. ‘& C.;-418. . This language is- cited with approval
¥ . by .this court in Stubbs V. Tee, supra..: “Inccmpatlblllty-must
< "be-such as arises. from;the nature of the duties, in view of"
' therelation oE the two offices ‘to each other.™ “Bivan. V..
/i cattell, 15 Towa, 535. “Incompatiblllty arises where the. ™
177 nature and duties of. the two..offices are. such as to render" 4t &3
“?ﬁﬂﬁlmproper, from - con31deratlons oF: publlc pollcy, for one person’“
. to. retain both.™ Hbry'v. Gray,.. 58 Kan., 1148, "Incompatiblllty=
-Ef@_between two offlces exists. when- there lS an - 1ncon515tency xn
. " the functions of the two." . Peovle, ex rel. Ryan v. Greene, 58
R . . 295..'“The functlons of . the two must be inconsistent,
" where ‘an’ antagonlsm would result in the attempt by. one personl

;.+:180,. - 'The test of 1nccmpatlnlllty is the character and relatlon{
" of the offices, as where the function of .the: two offlces arelkh{f
- -inherently 1nconsistent and’ ‘repugnant." State v. Goff, 15 R.I.,-
s 505, "The true test. is whether the two offices are incompatible’
5, Caens, R thedr natures, in..the. rlghts, ‘duties. or obllgatlons connected

s with or flowing out of, thnm." "State ‘ex. rel. Clawson v..'s:ip.

f-ﬂﬂThom:son, ‘20 N.J.. ‘Law; 689. . The foregoing cases may alsoc be'

APPENDIX

“The answer -to the question before us does not necessarily . .
depend upon constitutional or statutory provisions. - The doctrine
of the incompatibility of offices is bedded in the common law,
and is of great-antiquity. At common law two offices whose
functions are inconsistent are regarded as 1ncompat1b1e The
debatable question is, what constitutes 1ncompatib111ty° .This
question has been answered by the courts with varying language,
but generally with the same sense. We cite a few ‘examples.

"Two .offices are incompatible when .the holder cannot in every . - -
- instance dlscharge the duties of each. ' The acceptance of the
-second office, therefore, wvacates the first." " The Xing v.

J3~to dlscha:ge the ‘duties of both offlces.ﬂ- -‘Kennes v. Georsen, 36 Mlnn.

:c1ted in support of the. doctrlne that acceptances"of the later
. of-two incompatible offices vacates the former. - See also-'u”u
" Cotton v. Phillips, 56 N.H., 220; Peonle v. Carrigan, 2 Hlll"'
93; Van Orsdale v. Hazard, 3 Hill, 243; Magie v. Stoddard, -

25 Conn., 565; 3 Com. Dig.: aTit Offlcer T 5 ) Mechem on..
Public - Offlcers, sect. 420. - An office holder is not at- et
common ‘law ineligible to appointment or election to another .
and incompatible office, - but the acceptance of the latter o, e N
vacates the former.{:tﬂ.- PN O A e B

Howard v. Harrintton, 114 Me. 443, at 446, 447,

]



