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Robert B. Talbot, Bxecutiv• Sec. 

October 11, 1972 

Buman Righta Commission 

Attorney General Martin L. Wilk, Aaalatant 

Substantial Bquivalency of Maine Fair sousing statutes with 
'l'itle VIII of U. s. Civil Ri9bts Act of 1968 

mwns: 
!'he Maine 11\UDaD llighta Act, 5 M.a.s.A. I§ 4551 et aeq. does. 

not ·provide righta and rwdiu which are substantially e,iu!valen~ 
t:o the rights and rema~i•• provided by 1'itle VIII of the u. s. 
Civil Rights Act of 1968 (Pub.L. 90-284) for purposes of section 
810 (c) of 'l'itle VIII. flle Kaine &ct ia deficient. ill t'WO areas, 
namely: (1) · ·ft• ·Kaine Bua~ aJ.ght■ Cc;Dai .. J.on doe8 not p,aaeaa 
adequate p:,wera to.conduct inveatigations of complainta ·because 
it doe• not bave ~• power to subpoena recorda, docwaents amd 
i.ndividuala., and (2) coverage of housing accommodations by the 
Maine &ct is not sufficient becauae the atatutory ·exception rela­
tive to aonpnfit religious and fratemal corporatiou i■ too 
broad. 

PACTS: 

%D 1971., the State Legislature enacted a Bill entitled the 
•Maine Buman Rights act•• 5 M.R.S.A. §§ 4551 et seq. Among other 
thir:igs, the Act establishes a Maine Buman Rights commission which 
ia empowered to recaiwe and investigate complaints referred to it 
by the_ u .. _s. J>epartaent of Housing and Urban Developnent (BUD) 
r~garding- discrimination in houaing. 

~ a prerequisite to BUD referring sucb complaints to the Maine 
Buman ttighta ·Comm~••ion., the Maine fair bouaing atatute ( §§ 4581 -
4583 of the Kaine Buman Rights Act) must provlaa right• and remed.1ea 
substantially equivalent to the right• and remediea provided by 
1'itle Vl:II of the u. s;. Civil JU.gbta Act 0~ 1968 (Pub. L. 90-284). 
!'he· prerequiai ta of aubatantial equivalenc:y ia aet fQrth in section 
810 (c) of Title VIII•~ ~ollowa: 

"Mb·enever a state or local fair housing law 
provides righta and remedies for alleged discrim­
inatory housing practices which are substantially 
equivalent to the righta and remedies provided -in 
this title,, t:he secretary shall notify the appropriate 
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atat.e or local agency of any eoap~aint filed . 
under thia· tltle which appear• to conatitute 
a violatio~ of auch stat• or local fair bouaing 
law • • • • • (Bmphuia IN~plied.) 

' . 
BUD bu •tabll•h•d criteria for deteraµiing •ub•tantial 

equivalenc:y. 'l'h••• criteria are ••t forth :ln 24 c.r.R. Chapter 1, 
Subchaptar A, &action 115.3 (promul;ated on August 16, 1972) 
aa follow•: 8ee Attached. . 

ft• BUI) a9iional couuel •• Office bu reviewed the Kain• Act · and 
bu concluded t:hat: there are thr•• areu 1n which ·the Main• fair 
houalng atatutea do not prov1d• ri~ht■ . and rem~diea for di■crimin­
atory bou•ing practic:u which are •ub•t~tially equivalent to tboae 
pmvided by .-J.tl• ¥XII ~f th• Civil lli~hu Act of 1968. ftey ~l 

(l) 'fh• Naln• .Buman Jlipta Coaniaaion doe• not po••••• ac!equate power• to inva■tigate the allegation• 
of a complaint becauae it doe■ mot .have the power 
to ■ubpoena · ncorda, docmwnta and individual.a. 

(2) coverage of bo,-ing accoumocSatlona by the Maine 
atatut. 1• not aufficient becau•• th• ■tatutory 
exception relating to z:ell111oua ·organizations 1• too 
broad• ana . 
(3) coverage of practices prohibited by the Maine 
atatute la not aufficiant bec:auae the atatuto,:y· 
prohibition against _falaaly repraaentillg that a · 
dwelling- 1• bot available for iupection, ·•ale or 
nntal la explicitly applicable only to real ••tata 
b=k•ra or •aleamen or their lli•Dte, and. not to 
own•ril• lua••• -liubl ...... and other aucb persona. 

A copy of the iteilonal counael'• letter to th• Chairman of the 
Maine amaan al;hta ·cOllllllaalon ••ttlnsi ~orth th• foregoing ~t•r­
llinationa i• attache4 hereto. 
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~h• Kain• Buman Rights commi■sion bas requested that we 
render our opinion OD the que■tion whether 1Nb8tantial equiva~­
ency exiata between ~• pertinent port.t.ona of° the Kaine kt 
and '1'itle VZXI of th• Civil RiihU Act of 1968. 'l"h• commi■alon 
aleo Ila• requeated that in the event it ia' our opinion that· 
aub•tant1al equiva191'lcy doe• not exi•t, we aavi•• it concerning 
the kind of -nc!ator:y le;ialation Vhich i• ~••••EY to· cure 
the daflclenciu •. 

110 rul•• or regulations have bean adopted or _promul-;ated 
by the Maine Commission which would bave any bearing on the 
queaUon ba~re u. 

RPIITJ91t 

.Dou the Maine ll\mlan &1c;,bta · Act pz:ovi4e ri;bta and nmedJ.e■ 
a\lb■tantially equivalent to tho•• pzovida4 by 'l'itle VXII of th• 
Civil ·alghta Ac~ of 1968 u :reciuir•d by . sect.ion 810 (c) of 
'llt:lia VI.II? 

USWIBa · 
· Mo. l'h• Maine Act: ia not equivalent ln t:eru of· ■ubpoena 

power or in terms of th• scope of coverage of bouaing ·acc:oramoda­
tion ·•ubject to the proviaion• of th• fair housing atatutes. 

RQSONS: 

As p,int•~ out by th• lleqional Couna•l• Section 811 of '1'1tle 
VIJ:I 9iv•• th• secretary of BUD t:be power to· aUbpoena record.a, 
dc>cwDenta an.4 lncllvidual• in connection with it• inveatigat!ona. 
'the Naln.• atatutaa m not ampower the Kain• Buman tight.a COlllllisaton 
t:o laaua aubpoenu or otheRrt-ae cc,sapel ace••• to po•alble ac,urce■ 
of evldenc•~ · u we atated in our opinion to the Buaan alghta 
Commlaalon dated October-'• 1972. 
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( Accordingly, we agree vith the Regional counael . that, for pu.r-

( 

~•e• of •ubatantial equivalency, the COllllieaion lack• adequate 
p:>wara 1:o investigate the all99att.on of • complaint. In our opinion, 
thie def·iciency ~an only be cur•d by a legialative amendment which 
expreaaly confers •ub~ena power ·upon· th• Commiaaion. 

aoth t'itle VIII and the Main• Act have exemption■ relating to 
religious organization• and private cluba. !'he exemption in VIII. 
ia aet forth in aection 807, which providea1 

••othlns, in thia title •hall prohibit• 
nli;iowa organintion, uaoclatlon, or liociety, 
or any rcnprofit inatitution or organization 
operated, au.perviae4 or contmlled by or iD con­
junction with • ··nli9ioua OX9aniaation,· uaociation, 
or aociety., fro• .liaiting the aale, rental or oc:cu­
JNIDCY .of dwelling■ which it own■ or operates for 
·other than a . eolllNrc:ial purpoae to parson■ of the 
aame religion, or fmm giving preference to · auch 
persona., unl••• 1Nllber■h1p ia:a ■ueb reli9ion 1■ n­
;•trlcted on .account ·Of race, color or national 
origin. •or •hall anythin9 in t:bi• . title prohibit 
a private club not in fact open to the .public, which 
•~ an 1Dci4ant to it• primary pirpoae or Pl~••• · 
provide■ lodgings which it own• or operate■ for o,:har · 
'than a · commercial purp,ae, from liaitin9 the rental 
or occupancy of auch lodging• to .t ta members or from 
9ivinq preference to its membera.• 

,. 
flt• exemption- in the Haine Act ia ••t forth in section 4554 (6) 

which provide•· in pertinent part:. . 

• • Bou■in9 accomilD4ation• include• any building 
or atructure or parta thereof ••• except1Dg1 

··• * 

c. flle rental of any dwelling owned or con­
tmllec! by• nligioua or fraternal corporation nor 
oi;vanlzec!. for private profit and not in fact eon­
~ctea tor private p=>fit.• 

•• agree with the Jtegional counae1'• detez:mination that the Maine 
exception 18 tar bxoader than the Title VIII exemption· • . flle Main• 

t . ■tatutory proviaion creatu a blanket exception to t.be definition of 
'- __ ) t.he te.na -,..,ualng •~maodatton•, aa t.t.at tena ia uae4 ·1n t.be Act. 

'fhen ar• no :reatrictiona on the kind of diacrimination ~ich may~ 
engagacl in under the exception. 
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on the other hand~ the Title VIII ex•ption is quite narrow, 
'by m11pariaon, atrict:ly limiting the kind of .discrimination th.at 
1• pendaaible for religious organizationa,. 'title VIII would 
necessarily prohibit a nonprofit religioua corporation fi:om dis­
criainating on any basia other than giving a prefe~c• to per­
aona of the religioua org-ani&ation - the Maine Act-"WOuld.not. 
Title VIII would necessarily prohibit a nonprofit religious cor­
poration from diac:rimination in th• rental of·• dwelling·owned 
and operated by it for a commercial _purpose -- the_ Maine Act would. 
not. We would •uggeat _that _th••• deficiencies alao be corrected 
11111mding the exception vith apecific, ~r• restrictive language. 

BUD'• Regional counsel ia of the opinion that because the 
prohibition against falaely representing that a dwell~ ia not 
available for iupection $.a expreaaly ■tated in t~•_Maina Statute 

.only with re•pect to broken, that thi• prohibition do•• not apply 
to owraer•• lea••••, •~~. we feel auch an interpretation ia overly 
reatrictive_and lliaconstruea .the -aning of S 4582. 

section 804 (d) of ~itle VIII provides that it ahall be 
unlawful: 

•To represent to any person becauae of race, 
color, religion or pational origin that any 
·dwelling 1■ not available for inapec:tion, · aale, 
or· rental when auch dwelling la in fact •o available.• 

Section 4582 of the Maine Act provides that it •hall be 
unlawful: 

•por any own•r• lessee, sublessee, managing 
agent or other per•on having the right to ■ell,. 
rent, lease or manage a bou■ing accomnodation, 
or any agent of th••• to make or-cauae to be •de 
any written or oral inquiry conceming the race or 
color, religion or country of origin of any prospec­
tive purchaser, occupant or tenant ~f aucb bouaing: 
acco111110dation; or to refuse to •how or refuae to sell, 
rent, 1 •••• , let or otherwise deny to or withhold from 
any individual auch-bouaing acco111110dation becauae of 
the race or color. reiigion or coUJ1ti:y of anceatral 
ori9in of auch individual, ••• or to discriminate 
against any individual because of his race or color~ 



' ) 
l .. 

Robert B. Talbot October 11, ·1972 

religion, or country of ancestral or-igin in the 
price, terms , conditions or privilege■ of~• aale, 
rental or lease of any such housing acconmodationa 
or 1n the fumiahing of ~acilities or ■ervicea in 
connection therewith, •••• • 

•ror any real estate broker·or real_ estate 
aalaaman, or agent of one of them, to fail or 
refuse to ahow any applicant for a housing accomm:,­
dation any such accomnodation listed with him for 
~ale., lease or rental, becau■e of the race or color, 
religion or country o·f ance•tral origin of such 
applicant. or of any i-ntanded occupant of such accommo­
dation, or to misrepresent, for the purpose of dis­
crimination on-account·of the race or color., religion 
or country of ancestral origin of auch applicant or 
intended occupant, the av•ilability or asking pric• 
of a housing ·accommodation listed with.him for sale, 
leaaa or rental •••• • (Bmphasia auppliad.) 

?n our opinion., the emphasised lanCJU,age would embrace false 
representations that a dwelling la not available for inspection. 
The purpose tor including a •pacific reference to this kind of 
activity in conjunction with the prohibitions specifically relat­
ing to broken lie■ 1n the fa~t that brokers have access to 
aaveral dwellings at one time and are, by virtue of th~ir pro­
fession, more apt than owners, l~ssees, aublessees, ate. to be 
making representations conceming availability of housing for. 
inspection. In other words, th• explicit reference to the pro­
hibition in the case of broker■ ls a apecific .instance of the 
more general prohibition■ set forth for owners, lesaaea., brokers 
and aaleamein alike. · 

MLWaB 

. Martin L. Wilk 
Assistant Attomey Gen~ral 


