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Sep.1:,em.bl:).c 29, :_.1972 . 

Banks and Banking Alden a. Mann, Dir~, ·~ecurities Div. 

... c.ca ig B. Nelson, Asidstant . · _. . 
. •' . . ' ' . ' 

. · Attorn<!y General ·. 
\ "• • ', • I 

· : l\pplj..cab:i.lity of exempti·on ·pr~ided by 32 · M.a.s.A •. § 87-4, sub-S. 10· to a 
proposea exchange of securities as part of a plan an~ agroemont of ;eorganiz 
tion among·· foreign·· business-; corporations. · · 

' . ' .. . . 
·1.:. 

. You· have, inquired ·as ·to the a~plicability ·of the regist.ration. 
exemption provided by'Title 32 M.a.s.A: 5-974,· sub-§ 10· to ~he e~change 
of .securities, that will. occur·pursuant· to th~ proposed Plan and, 
:A,gt>Geme!nt. of Reorgani~ation • enteJ:ed _into by and among McCrory CorpOJ:a­
tion (McCrory).,. J •. J_.,:_ New'.?er,;y co~. (llTewbe~ry) nna McCrory subsidia.cy, 

. Inc·. (Subsidiary).·._; · · ,.._. · · .. · : .· ·· .'.·. : ..... i.-: i. · ·, · 
' • • { ' , I , , , 0 ,' ' • , • • '• I ' I • • I , •. : ,I • , 

• •• f • '. 
• • • • ." I \ ; • • • . ~ ·,, • •• , • 

1n connec~i·on· w~th your inq"1i&y you' have also C\\lled to my . 
attentic:>n· the(r~cent ·';-u~ing of tne · un~ted states :pist~ict C9Urt · ~~. 
the-Oiei;rict· ~£ ~Mai11e ·1n the ·(?.ase· of-pyer vs . · Ea.stern Truat-& Banking 
£2..:. where th~ Court .riil_ed · that· _tha: ~la~ · az:id · Ag.r~em1:9~t of· ae~anization . . . 
entor~d. ;Lnto by and·· amQng ·l!la~tel:'I\ 'l'rust F.1nan0ial Associat~s ·{Associates), 
~astern Trust &·.·Banking. co·.· ·(lila,tern·i~n~t). and Ke11dus)teag} Bank:i,.ng co. ;" 

.. (Kenduske~g) .-W~ij·::ct.-·:two-"5tep.·tta~a.action involving· a ·merger bei;w~e~ .:- ... ·.: 
. Ea·stern Trust ·ana _Keridus~eag and an· o~hange of ~eouri.t,i.es betwt1~n · '. . 
Easi;er~ Trust_ and Assoc;f.ates al)d that.,·· therefore,. the ·securities .. . · , .. 
·reg:l,.strat;ion·~-~ption Pt'OV'i~~ by- 3:>. M:.a.s.A. ~ 874!- 11~ ... § lO dicr· ·.· 
not·apply to .the·seco~d step of the· r-organization, i.e. tho exchange : 
of· securities· between Associate~- and .llaste.rn 'l'rust, · tho aurvivot": _of, · 
tha · ·first St'?P-'·.me.rg~l• ·.,_ ~--. \ :,-·, ·· · ;· · : : . · . · ·. '.,: .· · · .· · · · .- .. · · · · 

.. ·un~er.-.i~he·•:A~~~~i~;,~-:Ken~~~~~~~~~~~tern Trust'· ,ce~rganizat.io~,:->· 
Kenduskeag~ which· -wa~ .. org~nized as a ··wholly-owned· subsidiary of ·, . 
Associates sole.ly for the p~poses of -the .cao:rganization plan~ merged 
wi~h- Eastern. Truat with· Eastern ·Tru~~ beirig the survivor of the! nierger .. 
_Once this· first-step· ~ergeir had taken place, the stqckholders of · · 
Eastern 'l'rust ·_who had '.voted• in· f~vor of ·the ·aeo:rganiz;;ltion Agreement 
and· Plan we:i::-e- obligate·d ·to_·exch~nge their shal:'es ·of· Bastern Trust 
stock for Associates' stock·:at .a ratio ·of :(:ou:r: (4) · Associa·tea shares 
for· eve~y 2astern 11'.cust. ·.share., : Th':.A li:a.Btl;i&n' .f:cust ~tockh~~ders who . · 
d~ss~nted to·.'the· ReQX'.ganization Plan an.d Agreeiuent ·were entitled, :.~nder 

. the-.te.rms of the ~l~n:and Agi:eement,·,to . .receive c:ash payment ·fo~·eacn . 
. share of Ee1st-a~n Tr11st ·. ~tock. hel'd_· by· them-.· Afte~ this exchange took . · 
place, ~ssociatea ·bec:ame. the. sole stoc:icholder . of iaste&n 1'rust and · 
:the former. :eastern· ~.rust.,stockbold.~rs. bac:ame st9ckpolaers of Associates •. .-

: .. ·.·. ·· ~-........ :: _ ....... _::··.-,/ · . '·. ·.:·.·~ .·:.· .:.: ' · . . • ' , .. ·. . . ' . . · _· . . ,' .. _;-~~,· ~ 

In compariso~,· t~e · McCrory-s~sidiary-New~r.ry .· ReOJ:ganizati~n · 
Plan and Agreement_ provides for.the organization·of McC~o.ry Subsidiary 
a·s a wholly-ow~ed subs

1
idic1;ry ·of. McCrory .solely· f_or the purposes of th~ ·· 

·.aeo.rg~niz~tion· Plan an,d _Agreement·,. whibh · provides for the merger of 1 . 
~ubs~diary and._Newberry, with Newperry. being the .survivor of :t;ha ·merge~ • . 

NOl A-FORMAL OP.INION 
•1 •' • I • -~ 
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\AlQen.H. Mann, ·oirector 
Sacuritiea ·-' Division 

' .. ; 

September 29, · 1972 

I ' 

once .the S~bsi~ia~y-Newberry· merger has ' taken place, the 'stockhplders 
of· Nawberry,will. exchange:their : ,h:are~ of Newber~y stock for McCrory . 
~t.o'ck l:!t· ratios' apd under procedures· .provided -for · in the Reorganiza1:,ion -
Plan ana Agreement ~h~ch ~ill vary accor~ing to the· clas, of stock held 
by each atockholder. ·. Aft;1.1r ' thiA stoc'k exc}_lange takes· placa, McCrory · 
wtll bcQome the owner of .~i~ the outst~nding ~ommon ~took of ~ewber~y 
and th~ .fo.rm~r ~ewpe;-ry :stockholders ·will bl9come stoc'k.hoiders of .Mcc~ory" --' 
. . ! ' . ·• . . . ' \: · . ,. • . • • • , • • . . . • . •. ·, _;._. . . ' . • . ' 

· :-en the r~cent .ruling,.· by· way of r.n-te·clocutory O.rder, .in ~he l2I!.£ 
case r~ferrecl t;o ~1:>ov0, · the · court, in de·nying De_fen4ant Eastern ·Trust! s 

.. Mot£o~ · for ~qmrriary Judgment, • .. ruled as .f ,ollows: '· .: . · · · . ' . . . '. ' . ' . . . . ~ . . . '. . . . . 
, . ' ' , ' • ' . • I , ' , ' • , , • • • • 

'"t'h.etr (defenda·nts') · p·oa;Lt:i.on. is ,that· the whole 
~eorgantzation·. Wia$; ·, a merg~~-· • .. 'J.'hat simply is 
not the· .case.· .. ~s :the -~a;i.n~:-..-qourt 'pc;>inted ·ou~· i:p. . 
M:-J·r:cou, · •the ·. Plan i.,s a p~ckage containing a 
merger, .: and· an exc)'iange': ~:,f . stock,, ·. M.'!l.t'COU V. 
·Ped~ral Trust co.,:· sup·ra, i-.268 ~- 2c1 at 635. • • 
Plaintiff.• e · claim' ~:cis~s .·f.ron\ the exchange of · 
stock· between herself and the Association·,. 
wh~cp was ·the:_ :second · step of def'9n·dants I two~ · 

·. step plan ·.of ·r~~rg~pizatton.-· • . • · · •.rhe exemption 
for s~atui;~ry :·merg~:Cs provtaed -.~Y · ,i11le 1~3 a.nd 
32 ·M.R.$.A. ··• 874 can reach.only· eo far as to 

-~err.pt ··.the ·initi~:!. ·'m4;lrger ·!ttansa·c::t:Lon. .rt C,oi3S 
-not l:'eaqh· ~,yond· t~e. merger· -t;q ~empt th(? later-
aiatri.bution of unregister.eel stocl4;. · ~- '•··'' ' . ··., ··· 

. . . ' ', . . . 
. . . ' ·, ' •' :- . .. . . . ' ,. i . . ' . ' . ' . .,. 

. . ;en .compari~g-, the ' facts ~de av~dlable.to me aoncerni_ng ~h~ Mc~ory-· :; 
Subsidia-ry-Newb~r:Cy .ae·o~ganl·zation Plan·· and Agl:'.eement · to t:hos·~ 9oncerning '-:'; 
the Associatea-Kendusk~ag-Eastez:n 'l'rust · Reorgal\izatioQ Plan and Ag.r:eetnent · 
and; .aftac:· giv.i~,g_ ·d~e-: ~c;,~'id~ation: ~o .a~;i. .. ~rgumcnts: aqvan~ed by · Rubin; · ·< 
Wachtel, -B~Utn ~. t,evifl ·{by.•Seym~r .. c;~sper), -A~torneys ' for Mc::C~ory 
corporation, in. t.he·· attac:h~d let~e:rs ·to·.you . of !(ay ~5 ·end June 19,· .·, :. 
1972, it is ·my _opinion: t;hat·you are · correct in taking _the p~sitiqn ·tn~t ·- .. 
the ·oubject McCrory-Sqbsid~r1~•ewber;ry · Reo1:ganization Plan a·nd •.· : ·. .. 1 

Agreement ·1s no different, · in · p•rt;inent · pa.rt; from ·. tho Associat~s... · · ·.-
. Kanduakeag .. ~i';J.stern ·'l'rust· :reorganizati-on~ -: ·It is al~o my opinion that 

1 

the subject· ru;Li~ of · the_ .court _iµ the gy:ec case is applica'ble ·. to all 
, thre~-party c:orpol:'ate :_- '°eorganizatione, · '..of ~the. ·type: whic.h ~as carried . 
out by Easter? . 'l'r~st, :•and ·that, ther.efore,· . pursuant to that . ru~ing, the ·. ·. 
second · step in ~be MCCrory~subsidi~ry'-N•barey r.eorganization, th.a· ·· ·. ; 
e:Kcha.nge of N~ber:ry· and ll!lcC.rory stock, ·will not .be· exempt under 32 , .· 
M.a.s·.A~ s 874, ; sub~§ .lO·from the s4curity registr•tion,.:i:equirementa ... _.; of 3? -M~·a. S ~A-.1; § 871-. . : ·. -.' ·. . . . · ' · ·. ' ·. -· · 

. ( ;'. ' .. 

,· , 

Craig, H. HelsOQ. 

CH.bl:mfe 

Assistant Attorney Gene.t'al . . . _ . . :·· ~-, .,_ ., 

HOl A fUK~VtAi: Utn,,U1\ 


