
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



This document is from the files of the Office of 

the Maine Attorney General as transferred to 

the Maine State Law and Legislative Reference 

Library on January 19, 2022 



'fyblie Im~vements -• .. -·····---
Attorney· Ge~eral .. 

· .. · ·: ;_. ' 

, 

.Below ar~ o~; ~awera to your·quea~io~a 1-th~ough ~ contained in'. 
your.: letter· of May,).6, 1~7·2 with. regard to the matter of Lease-Purchase 
Agreem~t for · a new stat.. Office :euild:i..ng. Questions will -be answered 

. · aeriatim. . . · : .. · . . · 
·: ·._. _. .. : · ·. : ·: r_: ·._·, _: ._.':./· ·.- .. '·:_:·.· ·:. _ .. ::1 • 

1 
, ,_. _ 

.· ·:. · ·.::,. l. · wou1a·a· ."leaae-pur~baae"· ~r ,uinatallment-aale"· agreament be 
_ conaid~ea a-Public :tmprov~esit as.a~fined under· 'l'itle s, M.ij.s.A., 

· _.:·., Chapter·1s1,. ·~ect;t,on ... 17•~ and .thereby eul;)ject to competitive ·bid 
:·:-.-.,UAdeJ:.Sectie>n'i7437'·.•.' .. ,,, . ' .. '. . . ' . ' .. 

r , • 

' ' 

·ANSWJR.; 
I • 

, .. ' 

· ·. : Yes.·· , 'I 

,' 
' . ,\' ... 

• • I• ' • • ... 
. I 'D'li!ASONS . . . ' ' .. ' . . J • \ ' • . : · •. ' 

~ ... -. ,r : ·,., , ·~ ,',. ~ ·: ::.•: ·,: ·:··.· ~ '. . ·I -: ,·, ,.... ..... , ,. .: . ,• . . ..... 

- , ··: · · ·.· ·5 ~-.a~s~A •. i§_ .. ·.1741' a~t• ·forth ·a· definition of· a -"pu]:>l~ •:l;m~ovement" 
·which_. include~-Ji,~i;p~g~: •cp~~':~., i.~quir~c?-.:,or_:·:1e_a•~• in whole': . · 
or .in .. part with ·state. funds .•. · ••.. ;. .u, ·: Hence., a .n1eaae-purcbaae11 ca:r; · 

. ".installment-~a~e11
,· agre,~eq~ for. a _bui'l~ing '."'IO~ld constitute a 11~lic 

improvement." Accordim.Jly.· .the requ_ireme~t of s M~~.s.A. § l''l,43. for• 
competitive b_ida .~uld ,aPPlYi ,to._ auc~j_ an agreement. : 

' •. ••ii . , . •.· •.. ,_'' · .. ,'. ·, .• ,, ' I , . 

. · . · 2 ~ , _can pi-iv~te tsit:areata construct · an ,off ice· building .and support 
.. · f~ili tiea on .-state-owned .land and under. what conditions?:· 

ANSWER; 
'. . . . . 

I ' 

. . : . :· : ... 

. . ' 

-:_. · ·. · . Yes.: by a lease .authorized by the ~tate· ~egialature. 

RBAFJON'S : . · · . . . 
• ••• • t •• 

• • • ·,. . ·, • • • • 1· • ':: ••• ' • • '•• : • • ,·. • • • • • 

Such conet:ruction'would involve a major alteration of State land 
for a sµbatant~a~·perio~ ~~ time~. A lease of the l~d. for tha·t 

·.·. · s:pe9ific ·purp<?se. wc;>ul~- be require4 to gran~ authority to make auch 
use of· state land-•. ·Since· this. involves· t)le grant of· an iri:t·•••t in 
State land, all)eit for a.temporary ~r~d- (Section.1015, 'l'hompaon 
on Real Property) tbe·Legialature·muat authorize ~uch a grant. 

' • '; • ,• •, ' • •I• 'II \ • • • I , . 

,I 



, 

., 
' . . 

, N~ran C. Batea ... September _19, 197_2, 

.s~e 36 M.R.$.A •. § .'lia3 and _' .opinion• of ,the Attorney Genera_l in Report · 
for the years · 19$1-1954 a~ page· 150 ana Repo~~ for the yaar, 1961-1~62, 

. at page~ 125-126 ~ . . · :- . · · 
. . ' 
_-: ·. · · 3 ~ · could · tha.· state· ~cquire property by condemnation fox: the 

. · ·. -,:afores~d purpoae~ ,.. . ,. . . 

' ··· ANSWBB: ., 

. ' .. ·. 

· · .. ·_ ,.· Yes, with qualificatio·n~ • . 

. ·. .. . . 

.. : .. . Tho land in ·question .i• -situated on Lower capitol st:reet oppoeite 
: .:i.' Capit~l-~Park. ,and· i• _with~ ,the ,_uea de•cribed' in : l ·M.a.s.A. § ·814, , ' 
~ .. <· which the LegieLat;~•: baa. atated may. be -takezi' by eminent .. domain• · · · · 

._.. -.'. :."whenever the .Governo,r and ··council determine that public exicaenciee 
require the· conatruct:i.on···of additional- building•· ••• for the ex• · _. 
paneion of State .. Gov~rnment ln the Capitol Area .·•, •. • .... " .... 

', . '. . , ..... ;:._ . ·, . :_. , : ·.' ·:·:·.-:-. ;- · .. •: -:. ,:· .. . . . . •. _.: '.: ,· 1 . , • . 

-. . .. . It. ia . aaaumed·. that · queatio~ 3 ·rafet'a. to: que•tibn 2 when it.' refers 
__ . . :· to . "tb•··afc,reaaid 'purpoae. 11 . '. Since ·gueation 2 ia answered in. the . 'Ill\ ·. ·'aff~rmat~ve,>it· ~"~ -to -fo:a.~·· that the,-1and referred tC? ~•rein. 

· may be acquired by , eminent. domain ae . prov·1c1ec1 in 1 · M.R.S.A. § 814. r 
. =···.-.· · .. ·· · .. ... · · . :.·.·/ .. _· .1~:.::.·.·.-- . .-··; : .. · ... ~· r ··. · .... · · · ... 

·.··,,;<: Alt~oµgb ·'~e propo•ed·usa.ia for'privat~benefit u we~l aa tor 
public :-use · aa an .' o_ffice building,'. ·tbi,a doea no~ necea•arily invalidate 

·._a . ~ing by :eminent ·,d~in.,· if the court s~o~id· ·bold. that the ~iv~t• 
_]?enefit ia only .. incidental to·-.t)le ~:Ll~ . u••• · · · 
-~ • ... ' · . . ; \ • ' • ' • . ' : • . . . ' . ~ : _' • ! • • . • •' : • . • . .. :, : . . • • ' • I • • • • 

- _ _, .. .' · see·26· Am· • . JW:'~- 2d-·"Eminent Do1u1in" · §•,35. If, however,· a taking 
·1,y· ~minent. don;aain- -were' held· to be .. fc;,r. •••entially private pw:poeea,: 
. then there is ~ violation _of: M~a.s.A •. conatitution of Ma:ine, Article I, 

·· .. -§ i 1 • : . . . ·. . . · _ .. :'- . . : .' . : . . . . . .. ' . '.'. . . . . ,. : : : . ' . . . 
. ,• . 

, 

'i •• . . ~-The above anawer doe• not. refer ·to _tl,e "le~•••purchaae••· •ituation 
presented by· q\.eBtion 4,: aince the anawar there i• · that the st'ate 
. cannot enter into · a ·•o•calle~ •.tea•e-~rchue" arrangement •. 

. . ·., ··. 

·:· . ' . · 4. · can:' the · state enter · into a long-term II lease-purchase11 or 
"inatallmen1:-•ate••. agreement •with private owners of ~uch· ,a builcJi~ 
and under what. ·conditions,? : · · 

ANSWER:·. . , • I ·, . 

. . 
· Bo. . ' . 



~/1:1· . ·. . . 
~ ·~• .. f._ ,. 

,. 
;': ~- -Nir·a~ ··c. ·D•~•~ ·.: .... , : 

. . 
September 19, 1972 

.JWASONS:·· .. ·, . 
. ·' 

· I 

I •• , . 
• . ... ~ . . . . , . . . l • . . . 

·.. While th~ st·ate. can· en:ter ~nto ~ '9enuin~ "lease" of a bui;Lding, 
t"t:ie·,quest~on poeed expressly cohtemplat~• a "leaae•pu~chase11 ~r ·' .. · 
.":Lnatallment••ale... On March 13, 1951, .the Juatices of the SUpJ;eiue 
11\ldicial court. apswer.ed >a •~ilar ques~ion . :I.~: th.-. n,'9'at~ve. . s,e ..... 
o;einilj>n of the .:tuat·icea, .146 _Me .• : l~·l.,_. a· xer~x. copy o.f wh~~b t.~ _· . . ;.· · 
attac:hec:l·. I~ most- pe;x:tirient part;, t~·~ Justices .•tated: · 

·.::.i:·. ••a~ing_.· ~::co~~~~t·. ~f· ~;chlise,. obligating ·the 
State.to pay the purc~a•e pri~•,· unlea.a·the · 
entire .. IUQC>un~. ~herec;,f ~• . ~ ~•: ·pa:fi.d pu:reu~t 
to-·an·•:•PP:OPriation -praaen'.tlY ude 'f:r:o.m· fwada 
or rev•nues ,currently ,available therefor, sucb 

._ .. c~ntract;: of '.pw:c;baea. would· :Ln tll• :coqetit\ltional 
-·:\··: :· ·•ttn•• ~e ~<l~-1,ility c~•-~te4·by :~• -~ialat~re .... 

· .. ·:.·:··_._on. ~ehal~:. of :th• .s~,t•'! . _· ~1;,·wc~ld c.o~-t~ a 
.·. ·:_ • · li~i~'ity w~~h. would, have to ;be i~e,~ wlth 

.. -.the exietJl)g•-~~A·J~nd, _lt~b1liti~•~•l1~ ~tate 
-. ·. :.,J .-. : .: . , · .i~.;_de~eraj.ni:ng. wh•~~:r:·o~_·· .. not·_ "?h . ~._;; ·. d ~be , 
.·. ·: ·, .-· -·· .. · :$2,00o,ooo ;,limii:. aet. forth·. iJ1 s .. ."J.4 of . 

. . · .·: .. · ·:. ·. , . ·.: .·,. ·, Arti~-~•; tx· ot:· .the. conatitution ~t.t.r. ·, · uch. contr~c;,t 
~ ;· ·.·.,-_-· '. . -:·:,,- ·· ·.pric;ie~•-:Lni-and·.-o;.e 'it.elf, ·,or toge. · · with the ,. > 
,,. J _: ,' · . ·' . . . : : ·. · tx±~ti'ng :. d~bt·•· :··~~-.. : liaoi 1,1. ti!",, of.- the State.,.. &bould 

· ·' -'-:·>. _. :· . •_ce,a ·the -~on~1;~tu'!~~-~-t "~\*t_,.. ~he.·.•o-~a-~lecl 
·• .. •· .. =:· •.\ . .- .le~••-;wou~~,.l>e,-vqi~ •. :.,,_:,:·:·_·,z~~--.- .. ·.·.·- _:· .. ·· .·., .·.· . . . ·. 

:::~::~!~:r z~;~:i'::~:1=~~;ur~==~~· ,:: .. 
and ·credit of •~h• ~t,•t•. 1~· VlC?l• · · ~ the ,Maine ~_on.•t.t.tution a.nd · 
qreat• ~ li~ili.ty ~~-.the $t~.t~~ 9.l~t~on of.-~•· 1im~t,• th~•o?. 
-~ the ~~~~t~t:~.~~on_·,_o.f .. Ma_~n-•~~- ~ ·_·:· .... . . : ... , . _ , ·. · 

5. ~••. "·tt,c~ed · mamor@~"'-~t · ~•i:rol~ .·D._ . $pee:r:,•. 
'" .. _•.·':.:·.·.--.-.··~~~~,- ;-·._. ,·:' : · . 

: · ~·:·-.): ·· .. · .,= ' ·.::.~~ ••. '· •. : .-. ' -
: . ·., ; · ·. . . ' . ' 

. ' 
,. 

' \ 

' ' 

: . LV'lli'Jr: H · .. 

Le.on v. Walker, Jr. 
Aeei1tant Aitor~ey~Geqera1 

.··Attached . .· .... · 

' ·. , ' ·•.: 

q • . ·, 

I •••, 

' .. 


