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STA TE OF ·.MAINE 
Inter.-Departmental Memorandum Date September ll, 1972 

James S ~ Haskell, Jr. . 

From 
E. Stephei~ Murray, Assistant-~YY? 

Dept. ___ L_._U •. R_.c_. _ ___ -----­

Attorney General 

Op.inion as to whethsr land currently being utilized for commercial 
r oresr pro uc- purposes may ,·-= placed in "Protection Districts" b 
1 .. . u • ...-. • 1..: .; , our _memoran uum of 8. 31/72. 

In a memorandum of August 31, °1972 you aske_d my opinion: as 
to whether or not the Land Use· Regulation Commissi9n,. hereinafter 

_called the Commission, has the power, pursuant to 12 M .R. s .A. 
§ 685-A, to place ·1ands which might be said t;o be "currently 
being utilized for commercial forest ·product _{purposes) 11 in 

11Protection Districts'' when those lands ~re found to be 11 areas 
where _development would jeopardize significant natural, · 
recre·ational and historic resources, iriclud,ing . flood plains, 
.precipitous slopes, wildlife habitat a,nd. other are.as cri t:t.cal 
to· the ecology of ·the region or state't:? · · · · . 

. . .. In my opinion the Commission : does have· the .·power~ . and 
indeed the responsibili_ty, to do so; for-.. the following reasons: 

. ' . ' . . . 

1 ·~ · When statutes are. construed~ they must be read as. an 
integrated whole.. A reading of . Chapter 206-A of T_itle·· · 12 of the 
Maine Revised Statutes as an integrated whole indicates .that the 
Commissfon has,· as it must have in _orde·r to · accomplish its goals 
as set forth in Section 6·a1,· the pbwe:c: and responsibility·_of : . 
weighing a .variety .of land use and land attribute factors in . ·. 
determining the . appropriate land use district in which particular 
areas should be placed.· .- To find t,hat the commissio:p. is pr_eclu·ded 
fro/ll. ·placing certa.in significant land. areas which are to .. either · 
a -small or large . extent- "curr·ently· .. being · u.tilized .. for commercial 
forest · product. · •· .• uses"· would be wholly contrary to and· in· 
violation of the Legislature's directives to the commission 
"to preserve ecological and natural values 11 

{ §§ ·681, 683) i . "to 
encourage the well managed multiple use .of ·privately owned-
forest. land and timber resources 11 

· (§§ 681, 683), and to 
"prote:ct and preserve signif-icant · natural, scenic · and h~stor~c 
featu.res .•. 11 

( § 685-A.3.C;). .. ·_. ·. . .. ·. 

2. Section 685.:..A.l -of Title 12 ·of· th~· Maine Revised 
Statutes dire~ts the Commission to 11 deterroine the boundaries 
of areas • . · .. · . · that fall into land use guidance districts · and 

. desir:inate. :each area. . . ·:·(arid) set · the standards for. determining 
t4e boundaries ..•• (emphasis supplied) 11 The Legislature did 
not say that the Commission shall delineate the boundaries in 
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strict accord with detailed and specific guidelines laid down 
in the statute, i.e., perform· a strictly ministerial function 
and execute a legislatively detailed plan with a pen and ruler.:· 

• If · this were so, there would be no reaso·n for the- Commission to 
conduct public hearings prior to the drawing of boundary . lines. 
(§ 685-A. 7} •· Rather, the Legislature, whire setting .forth some 
general guidelines, has ordered the Commission to "set" the · 
detailed standards for determining the boundaries, determine those 
boundaries and das ignate each area as one of four maj.or types ·of 
land use districts. · 

3. Without construing the statute as delegating authority to 
th~ Commission to weigh.all land use attributes as to particular 
land areas, the statute would be contradictory and impossible to 
apply. Speciftcally, it is ev_i<:Ient th.at particular land · areas will 
cpalify for inclusio:n, . in 2 or more distri_cts, 1 e.g.·, .a. land area · · 
contain~ng "sig.nificant natural · or .. recreational , resources" · and .. · . . · .• 
thus qualifying· for inclusion in• a .Prptect~on District .{§685-A.l.A) 
may at the same time be under current utilization· for ccmmerciaL · · 
timber h·arvesting and thus quali:fy· for· inclusion ·in a Management : · 
District(§ 685-A.l.B.} and at th.e · same tixne .be property "adjoin.:. 
ing development districts for growth need.ed wi:ien t-h,e development 
district is. saturated.· . . (.or property). .' · ; for which · develop- · 
ment ·plans have been submitted . . .• or where additional develop­
ment is otherwise formulated or. anticipated" ·anq thu~ qu~lify for 
inclusion in a Holding District (§ 68~-:-A··. l.C.) • In order ·to riot · 
paralyze the law in · such situations~ the· statute : must be . read as 
giving the Commission flexibility to make a considered judgment 
as to .·the appropriate district for such lands ::· . , · · · · 

. .. 
3. Section 685-A.5 of Title 12 of the Maine Revised· Statutes· 

inc;iicates a legislative contempl~tion that lumbering: operations . . 
be tiegul_ated ·in .some.··ar~as; and· to read .the· statute· as· r~quiring: 
the Commission to plaqe all· lands· "currently ·be.iiig utilized · ·. · · 
·for forest product. • . • uses" in Managemer,it .Districts could· be 
said to prevent Gomroission regulation of ·any ·lumbering qperations. 
Section 685-A.5; as enacted by P.L. 1971, c. 458, § ·5,· ~tates: 

"Land use guidance standards . adopted pur­
suant . to this .chapter for, manaoement dis­
tricts shall.in no way limit the right, 
method or inanner of ·cutting or removing. 
timber . . . · · (eml?hasis supplied) ".~ : .· ' . 

The statute as ,previously w~itten in § . 686.4~.A, ·as enacte·d 
by P.L. 1969, c. 494 and reoealed ~y P.L. 1971- c. 458, -~· 7, 
stated: 

11Nothing in .this chapter or in any regula­
tion adopted shall in any way limit the 
right, method or manner of cutting or 
removing timber •.•• " 
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. It is evident-that as initially written, the statute 
prohibited the Commission from regulating timber operations 
anywhere: As redrafted,·· however, this prohibition ~as· cor1;fined 

.• to land falling within Management Districts and hence by implica­
tion was lifted or repealed as to other·areas, thus evidencing · 
legislative intent that timbering operations_be subject to 
regulation in these other areas. Inasmuch as all· of .the-so-called 
11wildlands 11 owned by the commercial timber interests are 
claimed by _·them to be currentiy in use for forest product 
.purposes (see transcript of JUly 19 hearing on the Commission's · 
proposed land use guidance district boundary standards .. and uses) , 
except for those areas where there are no trees and those areas. 
in which these interests are engaging in exclusively recreational 
development, to firid that all ·auch · lands must .be placed in 
Management Districts.would result in su~version -of.th~ legislative 
intent that tirober operations be regulated in. so~e areas.·· 

ESM/ec 

E . STEP91:N-M~RRAY 
Assistant .At,torney Gener.al 
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