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September a, 1972 

Robert· c_. Shepherd Executive 

Lee M~· Schepp·s, Assistant Attorney General 

clamming Rights:in Intertidal waters of Maine 

Sinc·e:• .1641-1647, with the enactment of the Colony 
Ordinapce, the coastal property under the ju~isdiction 
of the MassachU:~etts Bay c_ompany, and later of the States 
of Maine and ~ssach:usetts, b'ts·s been subject to the rule 
that riparian owners ·own the land to lDw water mar~ or for 
100 rod·s from high water mark, Whichever. is shorter, ·subject, 
however to .:the _;r.ights · of the public to have, among other things, 
free fishing and '££owling in this enti~e intertidal zone. Below 
low wate~ mnr}c or beyond 100 rods, the land is owned by the · 
State.; . · · ' · · ' 

\ I ' '·, 
clams are :fish, for purposes of.the colonial Ordinances, 

and until .re.0:uc·~d to actual -~ossession · t}:ley are owned by the 
state. Thia· m:e.a·ns that in general, the public, and not the 
riparian owner_s: own . the right to take clams. below high water 
mark. 'l'he right .. of a ripari_an owner .to 9lams on flats which 
the riparian aw,~s derives no,t ·fr~ his status as owner of the 
flats but as a· member of the public. 
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'!'here a·re.: '.only t'W'o s ig~ifican,t .exceptions to the above 
rule •.. Firs't,; :t¼e riparian 1¥':s the right under the Colonial 
Ordinances to :~tinguish the, publi'c,•·s rights by completely 
enclosing· or :!;i[U,ing in ·the ·:intertidal. ~one o"W"ned by the ri­
parian. Today.,; ;this activit~ would ·undoubtedly constitute 
an alteration p·~· a 11wetland 11

1 
a·~d would .require ~ permit from 

the· Maine J)epar.tment of Environmental Protect~on and the muni­
cipality in w~i}c;ti the flats a.re ·lQ·cated. Second,, there ma:y 
e~ist early dee~s or conveya:nces 'rJy the soverei';Jn (eithor the 
British crown '.o;r;. the states iof Wt,_i~e or. Massachus.etts). whiqh 
superc~de or al:t.er. the right;J;J, of, .. the public as those ri_gp.ts 
apply to ·any p,a-~ticular portion ·of. the shoreline. Obviously, 
riparians m1.J.St' .look to their'. ·own resources to undertake the 
research ne:cessary to dete.rll\ine. whet.her or not their pa_r_tic1.1lar . 
t~tle is superiof to the rig~ts of ~he public. 
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