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September 7, 1972 

Environmental Protection 

Attorney General-

Mandatory zoning and Subdivision Control, 12 M.R.S.A. § -4811-4814 
(P.L. 1971, c. 53~). 

. . . 
You have asked.for my opinion ~s to the· f~llow~ng five 

issues a~l involving -~~L. 1971( c. 535·. 

1. · Must oommuni.ties. which adopt . .zoning and subdivision 
orc:linancos · pursuant ·to .th.~ requirements of this law base such 
ordinances•on: a· c0tnpreheneive plan? ·· 

. 2. ---~-a~., .. ~he··oe~~~f~~~~--of' ~nvironmental l?rotec:tion and L.U.R.C. 
rofuse.;o ~c:c:ep_t suah ~~al or~inances as not complying with the 
requirement,; :of"tp,e -.la~_·.,1f _'t:h~y. are adopt~d without·_the presence 
of a comprep:en•~ya ·pl~~?. ·. . '_· · .·. . · · · 

•. '3 ~ . MU$.t: a local. ~-omprehensive·. plan exist if t~e Pepartmcnt 
and tne. CQllmtission ·adop·t· th~ required ordinances in lieu of 
municipal •~.tion? .. _· .. '. ·,.. .. -:;-· ._ ;: : . · . · · ·. ·· · ... · · · · · 

·. 4. Wha·t enf6r:c.~~'~t · steps . ra,ay the pepa~tment and the 
commias~on·. t~ke,· in : tqe ·.:·ev~ni;:: th~t. a. municil)ality -~eil$ to 
enf~;rce ~r~~nances w~;~~-·.1t·. a~opts, or _has adopte.4 for it? 

• : • • I•.':• : • '• •, I :••I:~:,: ,' • • • • • ;- • ' • : ' • • '• ' 
. .$. Dq~s the wo;-¢1·'.:1tnavigable 11 ·1n 12 M.B..S.A. S 4811 relate 

only tQ -th~• .'word , !~pond:'~>,or · does · it; also. modify 11lake,· · ·r1v~r or 
salt water:'body"?_'·.-.· '. .-·\:_,:·.:'· .... •·... · · . . . . . 

·. ... . . .· .... ·:·,: '. 

My ::l.nf~r~l" o~ini~:,•:·are: as. fo:llows: 
.·. _:·_· ~- ·_:_._ .. -~--- ... ' ~-·;·~!.:: .. :..~- .. r=•.--~·-: ·: .. ~ _.:·· : -~- . . 

1. : Yes· •.. ~hile· _t_htf. first· ~ente~ce of 12· M.R.S,A. 5 4812 is 
merely· a· dec.~ar~tio~ ·of.r_:_the_ law,· i~e. ~- th~t u~n~cipal u;nits of. 
government pursuant to:'-presently· ·ax~sting: enabling.- l,.egis_lation_ \ 
are authorized. t·o plan·~·-:zone- a~cf control the· subdivi"~ion of· land",· 
its· i~clusi~: in ·12 ·M·.-~~·.s.A~ .. §· ,4812 mu~t "be .rea~ 1c/ls,·:ai-•.directive -t;o 
municipal un~ts _of go,ve'r;qment .to zone shQreland ·are,s .pursuant 1o · 
this "pre s~ntly exi,ting · enabling· legislation"• · ., To read the · 
sentence otherwise woulc:1".be .. to··reduce it to mere· eurplus1Jge, 
and when conet;ruing ·.a· s:t;a~u.te, •ffect should be g~von tQ every·· 
word, phras·e .and. c:lau,ae .c·~tained 4'l the· statute. Camp Walden v. 
Johnson,. lS6 Me. 160;.- 163 A.2cl"-:356 · (1960). · "Presently exi sti ng 
enabling· 1egialation" 'i& · set forth. in 3Q M.R.S~A. §§ 4961-4964. . . . . . : . . ~ .. . . '. . 

;. : 
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30 M.R.s.A. S 4962 provides that any zoning· ordinance "or pro
viaion theJ:eof 11 •hall l:,e "pursuant.to and consistent with· • 
comprehensive plan". Thus, in order to adopt zoning for 
sho~eland aree~, a ~niQipal unit of government must first 
deveiop a .. cc,mp;-~bensive plan. . It should be no,te.d, however, 
that·municip~l un~t:,, o~ government·may: adopt subdivision 
control ordinance• for shorel'and areaa without first having 
aeve~oped a ·cOlllpJ;ehenaive plan ~or the reason that 30 M.R.S.A. 
s 4956 perm!.~• .the . ·adop1:ic;m qf subdivision control, regulations 
(or~inance·s) ·w~thO.U~ t!J~· ne·ceaa·tty of a eom~ahensive_ plan. 

. ~ • .. Yes. When ·a . mun:1.cipa~. unit of government attempts to 
enact a shoreland zoning. ordinance without reference to a com
prehenis~ve · pian, :-·~t· wou1c1 · be aa i~ ·no· .zoning orcli.rumce had-been 
adopted ~nd eqcn· ~:rf)~l)•nc~ would. 1;>~, ·Y'.o:ld 11ab in:Lti0 11 

• 

. ;. No~.· .. ~.-- ~~~i;~~nf or' 'a ·comprehensi~ plan is merely 
a statuto~y ·'requir~~t, •·not·_a··c·on•t:1.tuti~al requirement • .' · = 

Gay land ·v. · Salt take County , 11 ·utah· 2d 3·11, . 358 · P.~d 633 (1961) 1 
1 Andersori,_· Ameri can Law ·of zoning: , · s ;50,, · 1~ ,zoning Pi9est 353, · 358,. 
12 M.~.S.1-\•· .§ 48~~-- ~~~<~0 M~R,S~A •. $f;rl962 . r~quir,s •.only .. municipa~ 
\lnite of goveJ:1U11Bnt · to 'have a . comprehensive plan'! .·· Nevertheless, 
the Depart:inent· and · the ·Conmi•sion, in adopt•ing ahoreland zoning 
ordinances are ~u~je~t ·.~o. general· .c_on~titu~ion~l direc.tives th~t 
they· not ~xoJ;"Oise . :t~eir.1 p~r in a~ ar~i1;:rary, unreasonable or · 
capricious manne~. '. ·::Th~••·· gene~al' <:on,ti.;_u~i.onal reqi.remen~• are, 
by . the way, believed to be satisf1•~ .per' se ·when · zoning i~ pu~ . : 
sua~t to a .. comprehen•:L~ _pla~_; _.- .r:.': : : ;.;··.·: ,:,., , ·. , · ·.. · · , 

. .' . .... · -·:· .. :,:.'_'·._; . .-_.·, ·· : . . :', , : ·-·,'.(· . · . : ., . . 
4. In ·. the ·event · tba.t ·• munic~pal .unit ·of· gc,vernrnent fails to 

enfor0e · ordinance• adoptetd for 11;', .iby:·th'e ·Depart~ent end Commi .. aion, 
it WO\Jld , s.eem cl.ea.r. tr~at;· the Depart~n~ . and _Commission have t~~- -: 

·right to ·petition· the·- c.ourta to ·dtrec_t; the municipal officiate_ .. 
to enforc~ .• the OJ:'dinance.e_ .. ·under ··pain· ~f. contempt. · ~hile ·1t is'·.·· · 
less clear. :~~911\ .a r~ading :of .12 M.a.s~A• 5 4813 ~hat such-a 
righ-t; would .exist ln .. i;he : event •that-: a :' municipal unit of governm~nt 
:t!ailc;t~ t~ on'foro~·., ·z.on~ng ox:dinancf)• ~hieh the municipality :Ltaelf 
-,aoptfild,, logio .would-=' indicate that .- auch a right on tbe part of 
the Ilepar;t~~~t• and Comm~asion· ·must ~~i•t.. . . . . I 

• ' , ' ,· • • ~ , ; , _:. 
11 

·.,·•: ; ' • • °; ' ; ~- • : :, ·, ( • • • • • , • •; • : .' ~ i ·. ' 7 • '' : ' • • I • •• ,, , • • ' 

. . . , • J T.h~· word nn~vigable ~• ... in ~;2. M.·:a..s .A • . § 4~11 ~c,fere only 
to ._th~ -word 11ponC,11 

• .-•. '1'0 . •PPlY the ·word •~avigable" ~o "lakes, , 
ri.~rs 11 

• .wml:~_. be: to ,-a~cr-i):)e ;~edl,lftdancy : to · ~he · J:,ogi_.lature inasmuch ·.:1 
\ 

as .~11 J .ake_s and ri~ra_-,- aro '"navigable.", . 1.e~, capable of floating ··\· .. \: . 
boats, rafts and ·loga. · '. Smart v. Aroostook ·Lumber co., 103 Me. 37, :•.y. 
68 A. 527.(1907) . and Wilaon & son v. Harri aburg , l07 Me. 207, 77 
A. ·1a1 (1910). ~ the _. other hand , a ·pond be ing ''a body of stagJ?-ant· 
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water without· ·an 0\1.tlet, larger than a puddle and smaller than a 
lli\kot1. (Black's Law Dic~ionary, '4th Ed. (1951)] may or may not be 
"navigable••,. :xne1smuch··as navigable does not m.ocU.fy ••lake or river 11 , 

g~ammatical construction would lead us. to reason that it does not 
·modify "salt_ water bo~y,11 •. . . 
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