MAINE STATE LEGISLATURE

The following document is provided by the
LAW AND LEGISLATIVE DIGITAL LIBRARY

at the Maine State Law and Legislative Reference Library
http://legislature.maine.gov/lawlib

Reproduced from scanned originals with text recognition applied

(searchable text may contain some errors and/or omissions)




This document is from the files of the Office of

the Maine Attorney General as transferred to

the Maine State Law and Legislative Reference
Library on January 19, 2022



£
) '
J

August 31, 1972

Glenn Starbixrd, Jr., Deputy Comm. Indian Affairs
Martin L. Wilk, Assistant Attorney Genaral

Btate Employee Berving as Indian Representative at the Legislature

SYLLABYS:

A pexson employed as a Sanitary Engineex by the State Department
of Indian Affairs may lawfully hold the cffice of Indian Representa-
tive at the Legislature while continuing his state employment.

EACIS:

. Our opinion has been reguested by the Department of Indian Affairs
with respect to the question whether a person smployed as a sanitary
Engineer at Indian Township, who has recently been nominated by the
Passamaquoddy Tribe at Indian Township for the position of Indian .
Representative at the lLegislature, may, if elected, lawfully hold '
the office of Indian Representative at the legislature, and continue
to be employed by the state.

QUESTION:
Sea Pacts.

Yes.

RERSONS:

There is nothing under the law of this State which prohibits-a
Btate employes from serving as Indian Representative at the leg:l.--
lature while at the sams time continuing his State employment.

We have, on more than one occasion, expressed the opinion that
the Indian Representative at the Legislature is not a constitutional
representative, i.e., he does not have the powers and authority of
a8 member of the Legislature. See Attorney deneral's Opinion Re:
Incompatibility dated May 20, 1969, and Attorney General's Opinion
Re: Indian Representative at the Legislature, dated December 3, 1970.
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ncco:dingly, the Conatitutional prohibition set :Eorfh :l.n Article 1V,
‘Paxrt 3, Section 11, against a person holding an office of profit
having a geat in either House while continuing in such office does
not apply to the offive of Indian Representative at the Legislatire:
Also, wa do not feel that the phrase "office of profit" embraces
the position of sanitary Engineer, since a person in that position
does not have the cobligations, independence, or authority usually
conferred upon and expected of pfficers. See 1941-42 Report of
Attorney aencral p. 90; attorn-y Genural‘n 0p£ninn na: qslica o: .
Piroﬂt dnﬁtd d’um 22, 1951. i G DR
" Nox ‘dves the cm-ti.tutianal prohib:l.tian set forth in-Article III,
Boctl.on 2, against a person belonging to one of the three departments
of Btate (executive, legislative and judicial) exercising any powers
properly balonging to aithur of the others apply, since the polttion
of Indian Representative at the Legislature is'beychd the scope of
these’ ‘departments: The person who holds such office 1: a txibal
repteuntativd. as opposed to a State Representativa. ' 22 M.R.S.A.°
$ 47%2, par, 6, 'The Indian Representative at the’ Legislaturé has
o' vqtq, and no powar te' Lndapund.ntiy, and in‘ his sole dtscrotkon,
!.ntroduce I..gl.llatm. Bu M'.*tomw Ganml's 0pln£on dated Decenber

3, 1970, supra.

" Por ' the !o:e{:é!.hq reasons, and because there does not appear to
ba any potential conflict between the activities of a sanitary
enginser and the activities of the Indian Representative at the
Legislaiture, we fesl a person may lawfully held both positions
simultanecusly.

| Martin L. Wilk
MLW s H “Assistant Attorney General



