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Education 

Attorney General 

Questions Relating to Administration of Financial Assistance to 
Orphans PUrlllllant to 20 M.R.S.A. S 3211-3214~ 

SYLLABUS r 

. To the extent that there exists an unused balance of the maximum 
yearly grant, an eligil>le orphan may legally.receive financial assist
.ance for &11Dm8r session studies or continuing· education studies pro
vided that such studies occur within the statutory time iimits. . 
Whether the muversity of Kaine is legally obligated to accept. 
orphans pursuant to 20 H.~.s.A. 55 3211-3214 on a tuition~free basis 
for sum1er session studiea or continuing education studies is a 
question for the 'l'rUstees of the. University, but because orphan. 
funds are involve4 the Trustees.should be asked .to.examine the · 
question whether £Jes for such caurses are tuition fees exempted 
'by the law regarding orphans.. I.t 1s our opinion that such ,;.£.~_es: .. . .;. 
are exempt. While the extent of Federal assistance received by an 
orphan may be coasiclez-ed · as a resO\lrce of• -the · orphan, the weight 
to be given such factcn:, when determining tbe amount of State 
assistance, is an administrat:l.,re matter. Reither commuting 
expenses to school nor board and room costs. a·t the home of a 
parent of an orphan qualify as •tuition, matriculation fees, 
board, rOODl rent,. books and suppl·ies. • Apartment rent of an 
orphan,not· paid to the orpbanis parent, does qualify ·as "room rent•. 
The statutory cash allowance for one year may be utilized during 
a period of one semester • if such be the need of the orphan. 'l'he 
Department of Education may administratively determine that the 
criterion of need waa not established by an orphan, eligible for 
assistance, who waived such assistance while· in attendance at 
school of collegiate grade and who intended., after graduation, 
to apply for reimbursement of aid in full. 

DITRODUC'l'ORY FACTS 1 

Educational·assistance to orphans is limited in duration to 
8 semesters of attendance at institutions of higher education, to 
be completed within a period-of 6 consecutive academic years. from 
the date of first entrance. 20 M.a.s .A •. ·~. 3212 • . 'l'he maximum cash 
assistance is $300 per year to Jm used for tuit.ion, matriculation 
fees, board, room rent, books and supplies. (%b;&) Additionally. 
the provisi01'1s of 20 ll.R.S.A. S 3213 authorize o ans to receive 
tuition-free attenc:lance at State-•aupportea post-secODdary voca
tional schools or instituticmsof collegiate grade. 
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Semea~ers ·are· acac!emic half-yeu■ of the conventional academic 
year. Poz: a f\lll-t• attendance, a normal academiap.t'Ogram will 
approximate lS to 1$ aemeeter hour• of credit, a·aemeater bou&" of 
credit. being de!ined ,genenlly .u ·th• acachmic "ed11: fo~ aucc:e■■-
ful ccmpletion of a COW.-N conductecl one hour per week for the full 
eeme■ter with outa:l.da prepar•tion of at leaat equal length. 

·c1a1ma frcxa orphan• . have been ·preaented to the Department of 
Education:on var.iou•:· matt.er•• and· tb.ose · clai~ aze made the aubj-ect 
of · r.YOUr -~que•t -for · .leca'al •~ice. . For the purpo•e of clarity, · 
each of· tbe eight queationa pc,aec! ·:t.n your memorandum. will be cli.a
c,uileed _i,epar~t.ely aa to ime pt:ea~tment of :facts •. question• and. 
re~•oning. ·. . · · 

P.UT am. 

lfSTS1 

. -OJ:phan c-lalma have· been iu:eaent.ed :to t.he- J)epartment: of Bducat1on 
oq: the sul>jact of attel\danoe•t:. •uaaer seaalona of institutions of 
eollegi-.t:e grade. · ~• who -were ·full-time st:udent■ during the 
regulu:. ·acacSemic year imnlediately preceding the summer ■esaion wish 
t:o :en,t;o~ or ~re· required'· by-· t.he : inatitution where the:, are 
enrolled a1.- full-time atud.enta to · enroll-, in a courae not .avail- · 
able in the -regular ac·ac1emic yeu • .-o~. at the· at:u4ent•a ini1;iative, 
to take a mmdmwn · awamer session academic lomi in ordez- to : shorten 
the time . necee·aary for ·obtaining a -deg~e •. To a lease.lo' extent.• . 
orphaz:aa who have completed· degJ:~e :a:equirements without exhau■ting 
$ligibili'ty, wia-h· to __ uae· renia.lninfl eligibility ~ a graduate level 
BUDDeJ:' ••••ion. At the same time., -ctlaims have been made 'by orphana 
who US not -~agul..-,;oly em:olled, full-time students, ·P■pteting COUJ:888 
taken 1n ·•o-called .. continuing edqcatlon pJ:ograms, such•• evening or 
Saturday· ela■aes at the University .o~ Naine.campuaea· or which , are . · 
conducted at selected locations throu9hout the State under University 
auspioaa. 

QVB§'l'XCIIS r . 

1. · May eligi,ble orphans receive ·.financial aaaiat.ance fo~ 
ot.he¥" than full-time a~endanee c,ir~ the·regulu academic y•aJr, 
:l. a. , attenclanc::e · at a · aummer •••.a.ion ~t•en aaaclemic yeda.- ill · 
which ~ey were and w~tl be enroll•d ••~ -full-time ■tuoenta1 . 

. . . . 

. 2. May eligible '.orphan• receive financial asaistanc·e· · for· other 
than full-time atten~ce ~ the regular · academic year, i .. e. , 
at1:endance· in a continuing ·ei.tneation program; ·although auch 
orphan• are not. enrolled foz- full-time atudy during a regular 
academic: year? 



Kermit s. Mic::keraon Page 3 June 15, 197~ 

·ABSWBRSa 

1. Ye•·• 

. ' . 

MA§C11181 

. .~e:_p~-~eion• .o.! :20 . •• a.s.A .• s·J212 state~ among oeher ·thµig•, 
tba.t ~ ,PrMaD: -~•-.enti~led ·~ .f:Lnancial- aesiatance in ·securing highes
.~~ation .... 4 t.bat .the ~nt. of. Education·. shall ·pay~· for any · 
par,..on which . ;Lt , ~in~ -eligible for .. auch- aasietance·•· "a ·-maxtnmm· of! 
.$~00 per ~•;r,· .for.•a period. of, ~ime· not exceeding 8 semeatera· ·o~ 
ettaqd.allQe .aor .exceedJ.ng.6 com.f,ecutive -l!IC!ademic year• from the 
date · of f !rat entrance. . towu:aa the coat of auch higher education. • • " 
In. the event that an ellgible: orphan, haa· an unused balance of the 
$300 maximum yeiarly:-.,aai.·at:ance. eniount at th$ close ot the re;ular 
acJiool year. ·such moneya ·areavailable for either attendance at 
auniaiar aession.or.attendallce in a continuing education· pZ'OCJram. Of 
cOIU'ae •. auQh attendance at a.ummer ■eaaion or in·• cont~uing ·' · . 
e~f;:-.t:Lon pJ:Ogr~ -.mat-be, within· the 8 ■emester and -6 -cons~tive : 
acad:9m.lc.yeara atatut;ozy provuiona. ~ qualify ·for; aid •. ·:·· : 

PART 'l'WO 

J!'AC'l'S I 

. ln a. sUDme.i- aeaaion, the uaual · duration :Lil 6 weeks' with a 
probable ·maximum. acac!emta load of 6 ■ema■ter, howta as canpar:ed· 
with .a . 17-:18 wee·k periocl. in -mi ;academic aemeater.,:Ln whtch·a· 
typical a.aademi.a load WOl.lld be couraee ·caaying is~is · eemeater' 
bour~ of credit._ In c:ont~uing education pJ:Ograms., a typical' ~laaiil 
may •e·t fo-,: one night: .. pe# week for .two. = · three clock·· haura and 
operate · for _"a pe~o~ of time ·equal· to a ,s·ame.ataJ:' ·of 11...:.19 weeka; 
and·carry- 2 or ·3 eemea1:er hou.re · of crec:lit. 

QUB8'1'IOlf 1 
I 

'lo what extent shall tbe orphan'• maximum eligibility•• to 
time be. charged? · · · · 

H!l!JWEll1 
l'hla is an acininiatrat.iva matter. 
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REASOIIS1 

The provisions of 20 M.a.·s.A. I 3211-3214 do not _apeoifically 
cover apportionment of time reapa.a~ing· eligibility of orphans to 
financial aa·s1atance. The statutory time limits appearing -~ 
s 321:,2 only specify maximwu· pez::i.oda of ~ttendance• i~e., 8 

· t1t11Mtaters of att_eadance not · exceeding 6 consecutive academic 
yeara from the dJte of .fi:r:st entrance •. That being. ao, the 
Legielature ·ha• aeemingly _left the matte~ o!.ccmputation .of 
--~t~ce· ~1ma-:to tho•~ admi_~istez:ing .th~. assistance. 

PN'Yl} .· mltB 
.... 

; : . 'AD ·~rphllft··reg,ila:rly. em:olied· in a fuil~time . ·study. progrip may 
have, . at :the end of· the' ·aclioem!c yeu:.~ an. umiaed. balance of the 
. $3_00 _gran-t. ·. . ' . . . . . . 

. . -~· . ilay the· unued balance . of the ;$ 30Q giant be used . to assist the 
orphan in meeting expenaea of &WlllllSr _sess~ study before the next 
regulu- academic year begins? " 

• • , , • I 

M@Wlai 
Yes. 

MA,Sgas,· 

See Pa.rt One Rea~aning_. 

PACTS : 

Summa~ session and continuing_educat~ programs, are offer~d 
by the tJn:lveralty of Maine. The various campuses of the·miiversit:y 
offering summer session and.continuing education programs have 
stated thae the· 0n1vereity requires the campuae■ · to operate s~ch 
programs only·on a self-financing basis thJDugh imposition on 
enrolled atuden~• o.~. _course fee~ which are expressed al!I· so many 
dollars per semester. ·.hour of credit for which a student is er.rolled. 
Subject to t~e limit which .the. student or his advisor feels is the 
practical maximum academic load that the student should carry, 
and subject to the payment of course fees cm .the semester hour 
baaia, the option aa to the nwriber of couraee taken reata with 
the student. Your inter-departmental ~amdum statea.that the 
university of Maine campuaea -do not equate such cou.rae fee• with 
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tuitionr and payment ia requested of studenta•directly or t~gh 
orphan asaistanc:e paid by the Department of Education in accorcl with 
'a. directive that fees colle~ted frcm atudents shall finance the 
couraea., . ~he st.ate question exiata because the ·Department is u .lced · 
to pay th~_University fe~a ·O'i.lt·of orphan funds.; · 

QUB81r10lf1 

. . I~- tbe Uriivereity ·'of Maine;_ as .a· State.-supported inatitut!on. 
obligated: to accept orphans on a tuition-free basia,- ill fee-charging· · 
awnmer setasion or in· continuing educati.QQ. cour.ea? 

. . . ' 

NJS11Blh .. 

Yea.. :tt. is suggested• _that· the Trustees ·ahol114 be. aa~d to· 
examine ~ directi ,,... because State. ozphan: fund.a fX'Olil. the Depart-• 
ment are involved. 

UA@Qlll§1' 

'l'bis •pect.·. o~ the opinion · ia advisory only because thie off ice 
is not counsel .·for the tlrll~rslty of .Maine. · It. ·is fact ·that the · 
situation involves funds administered by the State. At the same 
time. we are ·not unmindful of.·t.he .fact .that .20 K.R.~s.A. s 3213 
allowa· all child1:en ·qualifying as orphans to be admitt:Etd to . 
"atat.e supported poat.-aeoon~-~•tlonal schools or institu- · 
tions of collegiate grade !J;"ee of tuition .... To the extent: that 
yow: lriemoranclum seeks legal advice .. _aa to the meaning . o! the word 
•tuitlon", ·we. do offer our opinion •. Your memorandum informs us 
that: ~e c:ampuaes of the ~iveraity system-do not equate .fees 
for summer session study., and atudy _in· continuing education 
courses, ·aa conat:Ltut.ing tuition fees. ·According to decisional 
law, tuition is the charge IQade for inatruction. rather t:h~ a 
rent for use -of 'buildings in whlc::h inatruct:Lon is i11,parted. 
Linton v. UU:y Col>b Inatttute, 117 Ga. 678. 45 s.B. 53. In 
crow· ex re~ .. Jones v. Cl !Y countz,. 196 Mos. 234, 95 s.w. 369. 
a bequest of a sum 0£ 1'10ftey •to pay tbe •tuition' or eduoatbn'- . 
of orphans or·poor children under a certain age meant •to ·pay 
for the instruction or school training of orphans, that· is. to 
pay the fee charged by teachez- or school for inst.ruction". 

Sothing appearing in 20 M.R.S.A. · s 3213 diatinguiahes 
betwan tuition for · fu11-time study during a regular .. aaademic 
year and tuition for ·study of lesser periods of time. such 
limiting language ia properly the province of the Legislature. 
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We are ascertaining here .' noi: "hat tha Legielat;,u;e ·may have meiint 
by" wliat it · said but rather are deciding wha,t that. which_· the · 
I;ecjielature aaid. •~•• State · v. ·Millett,· ' 160 ~". 357~. 3.60. · · 
It is.advisable to requeat that the university Trustee• ·obtain 
a ·ruling froai their -legal dowiael ·oii t.hia ·aiJbjec't., aince it ia ~t 
apparent fl'an _your memorandum that au~h ac!vice has been sought~ 
We b_elieve such a request is proper in vidw o~ the fact State 
fund~ admin~•~r~c!l by a _S~•~ ag~ are involve4~ 

' . . ' . ' 

PAR'!' Ftvs· 

· 'l"he pi-ovisiona of i -3212 atata a financial . need and mean• test 
in. Which· the · D.ep~ii~ · of Bdua.at:ion ~a requ.ire.d to give considera
~ion to ·naceaaliry·expensea ilna to the·i:esO\lrCes ·availisble to the· · 
applicant · for meeting thoa~ expenaea. It. 1• fact t:hat · .fecleral law 
respecting edueat~on .of ahilil'en of veterans killed or ~•abled from 
eenice-connectecl causes pS'OVldes federal financ:ial aid per month 
to· each. alifJ,bl_e cbild during his atten&mce;~ ~ educational . :. 
inat.t_tu1'.lon ot! higher l~aming, including . poat-aecandary vocational 
•~1~ of lee• than collagiatfJ grade. 

-gpBS'l'J:01111 

. ·· May. ol:' · should, · aueh federal asJJ:l.tan,ca be conid.dend as . a . 
resource fo the orphan when .determining bow much,- . if any, ·aasiatance 
shOlila be payable under the ·state orphan aaaisunce program7 ' . '.. . . . . . . ~ . 

M§~lh . : . · 
• t. ' • 

'. ' . Yea.,· but ~le it maY' _be· conaidel:'ed ·as a re'source to the 
o~an#·. the wef~ht to be given such. federal . as·sistance when · .• .. 
·determtning the amount: ·. of State ass1staniCe ·1s an administrative 
-~~ter~ .. · · · · 

·RMSOJIS1 · 

'1'hia 'matter ie more aaaiiniatrative ·t.han legal. · There· seems 
to-be·nothing i11egal about the l>epart:ment's awareness o~· the fact 
that a particular applicant for orphan asai~tancereceived federal 
aaaiatanee. Bawever, ,the weight to be given that fact iti admtoia
·trative .. . Jt eeema advisable to contact.- federal authoritiea . 
-a~1atering such· fede~l aasiatance 1:o dete:m.ne · wh&ther federal 
NCJUlations exist: on :the subject: b.aar2ring State administrators 
frcm considering such aasistance· aa a resource of the war orphan. 
lfothing in the st;ate law allows the Department of Education t.o 
apeci~ically clawngr~ ·the amount of aid based upon the amount of 
federal assistance ~~ic~_.; the orphan .receives; and conversely, 
neither ia there etatutory language precluding consideration of 
£adezal assistance as a part of the resources available to the 
applicant. 
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PAR!' SIX 

' • • • ~ • • • • ' ' , . • ' I • • • • • ' • 

. . .. S,ection 3212 ata~•- that flruJnaial .aasistance paid an-applicant 
·shall: be us~~ 11£01: . the _pµrpos~ -of providing tuit:ton~ .~t:rf.C\llat:ion 
fees, boarct, ~ rent.. . books ana . ~upJ:)l-ie1 •. ~ . 

QQBS'rlCBS 1. 

; ·. . 1. ·oo commu.1:ing expenses to collage o~ school. in lieu of 
board" and rocm an-campus, or 1:0 day school campuses where dormitory 
and ~tng·. faci~t~ie• ~e not p1'0Vl~·-- .... lify?:. . : I ••• • : • • • • • 

. _-_ •·;· ·2~ .Do ~rd. -~d ~ .a~.-,t~e···- ·:- of• .;_~i-en1: '.1·1,;:i.~ ·w,wn 
.CGiliiillite.~ . ·distance -of . ~e , ool~eg~ . or ,scJ>«>l ·. qualify?_.· . . . . ' ' . . . . 

· 3~. ' I>oaa .. aparanent rent.-of a meu:-rie~
1

.orpben.• .(paid to one ·not_ 
the parent of tt,.e orphan)• in a. city or .. tQWJl w_hez:ie the .institution 
1• ~ted .qualify., in lieu· of. &>J:1Di.toJ:y room.:rent .end board.at 
dining, .halls? ·. 

4.. . J)Oea travel expense ~red by use of a peraonal cat 
OZ' a canm01" carrier to~ institution qualify? 

MD!!!• 
. 1. •o. 
-2. Bo. 

l. Yea. 

4. IIO. 

UASCllSt 

. -1.. ·.ana 4. -'l'he words •~ition, matriculat.!cm fees-. board,. 
J;"QOm rent, booka and supplies'~ do no_1; encompass; canmuting expenses-. 
JIQr . is there . any -language 1-n S • 3212 a.llowillg :•xpendi ture of : ~ya 
for ·a purpoae _ccnsldared· to be in.lieu ·of one of the stated- s~atu• 
tory· purpoaea. · 

. 2. ~ithough the statute uses the , words ''board•~ . an(J . . "room rent 11
, 

n~ither _o~ thq~e tez:ma_ permit the ·use of Au)da for board .- and =~ at 
-~e home of .the oJ:pban's parent who livea .within C011111Uting distance 
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of the school. The word ''board" means to .receive food as a 
lodger or without lodging for a reasonable compensation. A 
"boarder" is one who has food or diet anc! lodging in another's 
family for reward or for a stipulated.price. In re I>oubleday •. 
173 App. Div·. 739, 159 R.Y.s. 947. 'l'o 'the same e£fect, Heron v. 
We'bber, 103 Me. 178, 68 Atl.- 44, holds that. a boarder is ordinarily 
one who has food and lodging in another's house·or family .for a 
stipulated price. W· ... interpret. t he words 11boar d 11 and "roam rent"· 
in the ordinary manner, and that the Legislature has not yet 
authorized the payment.of food and lodgln9 to the parent of the 
student. · 

3. What we have said in paragraph ·2 above calla for an 
affiJ:mattve anawe~ respecting those claims for apartment rent 
(paid to one otheJ: than the parent.) of married orphans, The 
language 11:room rent:• seems clearly to encompasa the rental ex• 
pense ·of an apartment by an orphan. We do not. interpret the words 
•room rent" and ''board" as meaning that the expenses of .boarcl and 
roam must be :Ln dormitory facilitiea. If the Legialatke intends 
a·narrcw interpretation of those words. it. should say so. State 
v. Millett, sup#a. · 

PAI§' SBVD 

QCTSi 

· Section 3212 provides • maximum of $300 pet'. year assist:ance
'to qualified orphans. At. the same time. ·the Sllll\e statutory pre;..: 
vision establishes limitations as to the l.ength of time in which 
auch ye11r3:y financial support. shall J:>e paid; i.-e., not exceeding 
8 semesters of attendance nor exceeding 6 consecutive academic 
years fr~ the date of fira~ ent.ztance. 

QUBS1'IQN' 1 

.. Whethe• an orphan may legally be 1granted the maximum $ 300 
assistance during a period of one aeJ:Deater's dux-atian, or must 
cash asei~tance be limited ~o $1S0 per semester? 

NJSWER1 

~he cash allowance of ~300 per year may be approved for 
the orphan as assistance i~ needed. · 
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REASOHS1 
• ', . ' I • • • ' 

·. · Bothing ~n I 3~12 •equ!ree that the'.financtal ·aaa.iatance, be 
hal~d. ,so tha~ $159 ~•· p4id . tne·. orphan .pez- semester. · ~pen■e• of 
the orpllan may yell,~ grf!at~r in ona •emeater thail iti ~oi:Jiei-~· 
S~e 'DQ l,imi~ing ;J.•nguage · appeere . in _the. ~tatu.t.e on this. point~ 
~• ·.~ly limi~~ic:,n l>eing the amount of. aid, . aaaiatance ·i:nay· be 
giv.e~ bas~d: Qn need;. . · • · ·. · 

PAlt'l' BIGHT 
I•••• 

, • •• 1 • L • I i • ' ; . 1 1 • • . . . ·: i·• o$an,. .whP. ·wu eligible for, aaai:cance · and who ' was awa.re 
or: ~uch •••~~ca; -•~ the time .atucli.ea were caiaenced,.· waived the· 
making ~f the. c;,.,laiia·. for:· a,'1Ual .. a~aiatance -with the· tn,tent~o~ of 
ma\~ng . a -0.laim ·upon:: g:r:a~iitlm.l for. · 1ump sum aaaiatance · £or all 
o~ the.· y~era. · i~ ~i~h .. the. student was · eligible·,. · The · Department 
of ._Bducatio~ has •~4ndn1auat:Lvely r&iled that the :fact such· . 
colleg:La1:e grade atudiea wen coq>lated through the point of 
g:r:a~tion, .with all college billsl>eing paid by the student; 
prior to graduation, preaumea .that ,peraonal _reeourcea ware 
sufficient to meet all aosts of education an4 that. as a 
con•equence, no uailitance waa due under the law. · 

Q'DBSTIOll1 

.. . Wbethl!!r the , J>epartment ,of Bducation ,may; administratively 
dete~:1.ne·that tbe.~riterion .of need was not eatabLi~hea 1,y:an 
ol!phan .who waa. ~ligU,le fo:r: assiatance·,. · under the· given ·•acts, 
but who waived .th~.makirig of ·aucb.requaat ·tor aaai■tance·until 
after graduation when all college expenses have ~en paid? 

' • • t .' 

AJISWBR1' 

· The . provia:Lone: of I · .3212 e•atabliah a program of aid to 
o~• on th,e. basis of existing expenses and resources avail
able to the applicant for meeting those expenses. '1'he program 
doea not .appear to be one in which an orphan may wait until 
cample·t:lon of atudiea of·· subjects at collegiate grade and then 
make application for reimbw:aement. .1'he last aentence··of S 3212 
allows the. :Department. of ·Education to make such rules and regula
tions as it cansidera necesaary for·carrying out the chapter per
taining to war orphans. In this caee, the J)epartment has ruled 
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administratively that the facts re•l the presence of ·resources 
available to the applicant. which precluded a grant of fecleral 
••siatance. Aclministration of the program is left to ·the 
Jlepartment of EducJ&tion and the position expressed by the . . 
l)epa~nt:·, under the given ' fact■, · doe• ·not •ppem: to be in 
violatian ·of ·t:he proviaiona of the chapter pertaining to- , . 
orphiihs·. ' 

·,'. .... )•.• 

JWBJr./ec:: 

JOBll1' W. UllOIT, ·JR. 
Deputy Attorney General 


