
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



This document is from the files of the Office of 

the Maine Attorney General as transferred to 

the Maine State Law and Legislative Reference 

Library on January 19, 2022 



A■■l■TANT ATT011Nll:¥S Gll:NPAL 

COUIC■ll:L POii 
DltPAIITM ll'IT 0" 

Hll.&LTN ANO WIII.PAIII: 

·MRS. RUTH L, CROWLEY 

ROBERT. O. ~ALCINI 

.l Eugene W ~ Murray· 
Ronald J. Cullenberg 

S.rA'.l'J.: c.,F MA..INJ.~ 

DJC1•.A.RT~JJ.:N•.r 011' •J·1n.: A·r.roR.N.l'I.--Y GJCNKHA.l, 

A:uc-n.Tan'A, l.\.1AINE o-.a.:Jao 

i. 

From: 

May 16,.1972 

Dean F:lsher, M.D., Commissioner, Health and Welf'a.re 

Ronald: J. Cu1lenberg, Assistant Attorney General 

Subject: ACKNOWIBmffiENT. OF PATERNITY 

Syllabus-:·· 

.An unmarried fa.therj living in the same househqld with ·a mother and 

child applying for AFOO, does not defeat the child's "dependent 11 
• status \ 

unless a_ statutory duty of support can be _found. 

Ma~ne Revised .Statutes providef0t.1~methods to establish the legal 

duty of' BUPJ)Ort a£ a _putative f'a~her: 

Subsequent marriage of the pa.rents •. 
Written a.cknowledg~nt of the fa.ther before a 
Justice of the Peace or Notary Public. 
Adoption by the father. . 
Finding of paternity by. a. court of Law e.s the" 
result of a paternity action. 

The mother or. a child applying for AFDC should be advised to use 

her legal.surname and not the surname of the putative father. 

Facts: 

. .. Applications for aid to families with dependent children have with 

increasing ·regularity- come from unmarried mothers and fathers who live 

together._· ~ince the unma.?Tied father never officia~ acknowledges his 

paternity an~ since the unmarried mother bas no reason or desire to 

institute paternity proceedings against the father, the Department of 

Ree.1th and Wel.1'a.re is faced-with the dilemma of vhetber to treat the 

i.mma.rried father·as simply a "man in ·the house" who; according to recent 
. . . 

tJ' ~ $,. Supreme. Court rulings 1 owes· no duty of· support thereby making. tJ:i.e 

/ 
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children of the uni~ri "dependent". and t~s eligible :f.'or aid to families 

with dependent · cbiJ.dren. The following is representative o:f.' such case 

histories: 
.. 

B •· L.s rea.1 name 1s B. S • ., but she has lived with the father 

of the two children, R.L., apparently since the birth of the 

children. B. L. prefers to use the alias of L. for the childrens,' 

sake. The childrens 1 names are also L. although B. L. and R. 

L. are not married they do live together a.nd share.the sa.me 

expenses. B. L. bas ma.de an a.pplica.tion :for AFDC based on 

out-of-wedlock births. 

QUESTIONS : 

1:• May the Department of Health and Welfare in determining eligibility 
. . 

for aid to families with dependent children.take into consideration the·a.ssets 

and earnings of putative fathers who. live with the mother.a.nd-child(ren) in a. 

married fashion though no marriage ceremony has yet been performed or is con­

templated in the foreseeable future·by the parties? 

2 • . If' the answer to question number one 1s in the negative., wha.t steps 

7JJS¥ be ta.ken to establish the duty of' support of putative fathers? 

3. May a ~ther·making an application ~or AFDC benefits in the above 

described circumstances assume the surname of' the putative .f'a.ther? 

ANSWERS: 

.1. No-.,;. 

2~ See reasoning below • 
. 

3. -No. 

RF.ASONING: 

1. Becent case law ha.e made it abundantly clear tbat states .participating 
.. 

1n a4d to families with dependent children may not .enlarge the r7quireme:nts 

'f'nr. ~--eligibill ~y adopted ?Y th~ ~ede~al go:v:_ermieqt •· King-· v •. Smith, 392 ·: .. 
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U. S. 3_()() (1968) •• The Federal Statute, 42 U.S.C. 6o6 (A), defines a 

11dependent" child as a r'needy child wh,o has been deprived of' parental support 

or care by.reason of the death, continued absence from the home, or physicai 

or .mental incs.1>;3-city_ of a parent ••• " .In King, · supra,· it was decided ·that 
.. 

the word "parent'' as used· in 42 U .s .c. 6o6 (A) is_ intended to include only 
. . 

those persons witb a legal duty of support. ~is case over-ruled Alabama's 

"substitute father" .regulation which required. disqualification.of otherwise 

eligible childre_n. if' their mother cohabits with a ma.n not under a legal dllty 

to support the chi1dren under Alabama. law. The Court denied Alabama the right 

• to enlarge the definition of pa.rent toinc~ude·a "substitute .father". 

In the inst&n-t case the facts are reversed from King. Tbe mother is 

not living with a. 1mere paramour•, but rather is now living and has lived for 

a number of years with the unof'ficially admitted·father of the children. If' it 1s 

assumed that the children would not be needy a.nd would not • eligi,ble- for AFDC. 

if the income of the unofficial. . .f'a.ther was inc~uded 1n deteI'.?nin~ng eligibility, 

should the department .deny AFDC benefits on the . grounds tha.t the child is not 

deperident? 

~-Supr~me Court bas said that the "paramount goal.of AFDC is the protecti~n 

of the children'.' King, supra.@ 325. It ha.s not allowed the states to examine 

-parental. more.ls, see, Welfares "condition X", 76 Ya.le L. J. 1222, or eve~ 

make the determination of the father's name a condition of eligibility Doe 

v. Shapiro, . 300 ·F. Supp. 761 (Conn. 1969). In ~ it ~s held tba.t although 

the State did have a valid interest in determining the name of the.putative 

father it could. not deny aid because of the mothers failure to disclose~ ~e . . . 
. . 

court _reasoned . tha:t the na.me of the fatm r. was irrelvant to determine the 

ch_~ need~ Doe, supra,- @ 764; . see also, Eligibility Requirements Unrelated 

to Need: The Impact of King·v. Smith, 118 U. Pa. L~ Bev. 1219. 
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.. A close ·rea.~ ·. of ·the recent S-q, re~ Court cases suggests that the 

department would be precluded f'rom denying A.Fro benefits solely on the 

grounds that the child is not 11dependent 11 where the fatrer has never 
. ' 

married the mother, adopted the child or.acknowledged his paternity before 
.. 

a Justice o~ the Peace or a Notary Public. Today courts are interpreting 

welfare legislation so that it is no longer regarded as charity to give only 

to '~deservi-ng poor, but is DOW· a ·right to which all eligible persons ar.e 

enti.tled." Stoddard v. Fisher, 330 Fed. Supp. 566 (1971) at 567. There 

is no need to cite ·the numbers of cases holding that rights o:f'. individuals 

• may not· be infringed upon without the minimum precautions of a fair and impartial 

hearing. 

A separate section of. the- AFOO statute, 42 USC 602{A) (17), does focus 

on programs for establ,.ishi:cg paternity. .It requires tla t State assistance 

programs i.nclude proeedures, te· esta.'bliah pa.tern;Lty and secure support tor 

··- children_born· out of v~dlock. The Maine plan includes 22 M.R.S.A. 3755 which 

in e·~s=ce gives the department· the power to collect information regarding 

"persons asserted· to be cw.ing a.n obligation of support" & and make it 

avai.lable t9 public officials and agencies of this State for the purpose of 

enforcing .liability for support·. 

:Neither the mother nor putative father in this case has attempted to 

conceal the pe.ternity.of the children. rn fact the opposite is true. Tbe 

.~.application form. contains the name of father and his earning capabilities. 

'Under Maine l,,aw tlie father of a child wlio is bom out of wedlock is liable . . . 

~a.the same extent as the·father·.of' a child born in wedlock, i.e., for the· 
~ 

reascma.bie expense of ·the education and necessa~ support of the child, and. 

also,· for reasonable counsel f'~es, for the prosecution of paternity proceedings; 

19 M.R.S .A. :271. •. Section 272 aut};lorizes the department as "The public authority 

chargeable by Law with the St.'1)port or the child". to initiate an action to 

\a.c~ermine pa t~rnity. Thus Section 272 . applies only if. the department· can 
' . 
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not legally _claim "t;hat the putative father bas a. legal duty to support. Section 

27; would allow.the State to recoup payments if_the putative father was later 

proven the real father~ However, until such a determination of legal duty of 

support is ma.de.the _department s~ould consider children in these cases "de:Pendent" • . . 
This would be in line with Federal policy which requires that "aid to families with 

dependent children shall be furnished w-ith reasonable promptness to all eligible 

individuals". 42 U .S .C. I 602 ·(A) (10). 

' 2. Under King _the word ."pa,re.nt" for AFDC purposes 1s synonymous with 

111.e:ga.1 du~y of support II • Thus 1 the is sue . new. becomes a Ula tter of, dete:zm. ina tion 

, of where .that lega.J. duty of support lies with respect to putative fathers. 

under.common law, as applied· in Maine,· the. putative father owe4 no duty 

of support to his :1.lleg~tima.te children. nie duty imposed 1s; wholly statutory. 

Thut v. Grant., 281.A. 2 d 1 (Me. 1971). 19.M.R.S.A. 271 clea.rly·impoaes the 

~uty of' support of a child. born out of wed.lock on the f'a~her •. Unfortunately, 

this statute does not define who sball .be considered the "f'~ther".. ~other 

section.ll8 M.R.S.A. 1003,does·provide·three methods· by which a. child rmy be 
, .. 

legitimated. These include marriage by the pa.rents, .written .. acknowledgement 

of paternity by. the father ·before a Justice of the Peace or Notary Public, 

or adoption by the father •. Although section 1003 1s functionally a 'part of' 

the laws of' descent and distribution its application is neither expressly nor 

implicitly limited to_heirship. 

Maine _cas.e law does not reveal any further methods ,of determining paternity 
. . . 

other than the paternity action ·1tself. 

The.duty of sup~rt of the father. of childrfm born out of wedlock as 

im~s~ by. Maine La.-w is in derogation of the ·common la~. Generally it bas 

"been held that. such sta.tu:t,es must be construed strict~. It must be_ concluded; 
. . . 

therefo:re, that the J.Anguage _in -19 M.R.S.A. 272 ref'erring to. 11the lawaof this State'' 

-mea.bs o~l.y those statuto:r-.f methods which are _currently effective. At· presen~ this 

is 18 ·M.R.S .A. 1003 •. 
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3. It would be improper to advise that a name other tban_a person's legal 

name should ·be used on an· application form. This would be true even though. 

as 1n the case at hand the social worker knew the woman's real name and the 
. . . 

use. of the unmarried father's surname might vcrk to the app:>;.icants disadvantage. 

22 M.R~S .A. 3756 should be kept. in mind since it does all.ow the department to 

bring a.Civil Action against persons obtaining :turids as a. r~sult of any false 

statements, ·misrepresentations, or conc~alment of assets. The use of unmarried 
I • 

ta.ther-'s surname would under slightly different circumsta.n~es invite 

litigati~~ 

Assistant 

I • 

I .' 


