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April 27., 1972 

Sea & Shore Fisheries 

Attorney General 

. The issue of domi'cil for ~poses of ·the issuance of a- lobster 
and crab _fishing license by the Department of Sea and Shore Fisheries, 
must be resolved by evaluation of the facts und~~lying each particular 
application in light of various established criteria. 

FAC'l'S1 

12 M.R.S.A. S 4404 provides that the Department of sea and 
Shore Fisheries (the "Deportment") may is-sue licenses for lobster 
and crab fishing to a person who., with specified exceptions, bas 
been "a legal resident 11 of Maine for three years. 12· M.R.S.A. 
§ 3401.22 recites that for purposes of the laws administered 
by the Departrnent. 11resident and residence each refer to domicil.• 
The Department has received and expects to continue to rec_eive. 
applications for lobster ·fishing licenses from persons who are 
essentially "eW111Tier residents" and from ~the.rs whose connec.'.tions 
with the State of Maine are less than that of the ordinary full-time 
resident. Person~ applying for such licenses declare themselves 
to be 3-1aine domiciliaries on the application form. 

QUESTION: 

What criteria should the ·Department use in determining Whether 
or not an applicant for- a lobster fishing _license is, in fact,a 
Maine domiciliary? 

ANSWER: 

.'!'he criteria a~ ~isted and discussed below. 

REASOBJ:NG I 

·First of all ~t should be pointed out, and, indeed, the 
phrasing of the issue assumes, that the Department is not 
bound by the declaration of domicil on the application form. 
In issuing licenses., the Department enjoys a certain degree of 
administrative discretion in making a good faith determinati~n 
of whether or not prerequisites for the issuance of a license 
have been met. The Department is entitled to require an app~icant 
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to demonatr~t• to the reasonable satisfaction of the Department 
that the applicant qualifies fox the license U:ftder a statutory 
standard, auch as domicil. -the iaaue of Whether any particular 
applicant meets the atatutory standard ia a ~actual matter and 
may depend upon tbe circumatancea of each case. Xn making any 
such administrative dete.i:mination, the.l>epartment may provide 
to an applicant a he~~ing on the 1••~• of hie·domicil. Regard­
leaa of Whether br not a hearing is provided, hOW'evez-., evazy . 
applicant denied a lobster fishing license on the grounds of 
lack of domicil has the right to appeal the decision of the 
Jlepartment arid a C0'1E't may affirm, revex-ee or modify the Depar-­
ment's- determination~· .Becauae·judicial review must be .sought 
Within. 30 daya aft:er iaotioe by the Department of its refuaal,.11:.· 
ia usually in the interest of.tb'e Department to give writ.ten 
notification of its determination.promptly after t~t determination 
has been made. 

Domicil has bean defined aa the place where a person; ha■ · 
hia true. fixed. and pe.r:manent home and principal establiahment, 
to which, whenever he is absent, he intends to return, ·not f~ 
a m~r• special or temporary puq,ose,,· but witli the PJ:e■ent intention 
of mak~ng a permanent home. The ~aic teat of dom.icil is an in­
tention to stay indefinitely in. a place joined with aQIDe objective 
indication consiatent with that intent. Jnd.t.viduala who have 
px-evioualy been Maine domicilia~iea and Whose contacts with Maine 
have decreaaed have a diatinctly lee•er burden in ■bowing that 
Maine :remains their place of domicil,, than individual■ Who have 
been damiciliaries af other states and Who seek to llhow a cha~ge 
of domicil to Maine. In general, whetller a person baa changed 
hia domic:il from one place to another depends upon.his int11ntion 
and a man•• own declarations are evidence of hi• intent •. Because 
every applicant for a lob•~i fishing license will bave·aeclared 
hie intent to be a Maine domiciliary,· ·however,, it i• important to 
note that a change of domicil cannot be effected by a mere desire 
to get the benefit of one or more of the legal consequences of having 
a domicil in a certain place if.there· ia no wish to change one's 
home to that place. Intent ia not a matter of artifice. It does not 
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rest with a man to.determine the place of .bis domicil by ex-­
pressing an intent which ia contrary to th• facts,in an attempt 
to avoid the. inevitable legal ccms~ences of auch facts~ A 
person••· state of mind is more frequently revealed by. hi• actione 
than by his word.a. In eome situations, a man•• own declarations 
regarding his tntent.ions with respect to acquiri~ a domicil are 
to be accepted with considerable reserve and are· to be considered 
in the light. cf the motive .of the person making the declaration. 
25 Am. JUr.-2d. Dan.icil IS 24, 91-93. . 

Set out below are .some of the more common indicia of the 
intent. requisite for a doldcil in Maine •. While the list is not 
entitled. to be exclusive, an individual clearly need not meet all 
or even most .of the criteria in order to ea~bliah a Maine 
domiciliary, 

1. Maintenance of one• a. only residence within Maine;· 
2. Whan an. individual has ·more than one residence, the 

place of.employment and amount of time spent in·Maine, 
3.. Absence of fixed place of abode and nature of .abode 

in Maine (e.g • .room, apa.rtment, house ale.".), 
4, ·Legal interest in place of abode in Maine (e.g. guest, tenant 

o;r;-, awrier ) , 
s. Place of registration to vote and of voting in national 

as well as loca~ elections; 
6. J)eclarationa of intent to be a Maine domiciliary, con­

·taine.a in.written documents. such as insurance policies~ 
deeds, wills, letters, hotel registers and contracts. 

7. riling a Maine- l'!income tax return· and filing federal 
income tax .. return in Miiline (a Maine domiciliary is gen­
erally required :to file a Mai·ne income· tax retm~ unlea.s 
he maintains no permanent -place of abode in Maine-!9!l 
maintains a permanent place of abode elsewhere !.m!, spends, 
in the aggregate, leas than 30 days of the taxable year 
in .Maine; 36 M.R.S.A. S 5102.S)r 

s. Possession of a Maine driver's license _and registration 
of one•s car in Maine ( 11 resid.enta 11 , preswnably inclu4ing 
domicilia~iea, generally may not operate a motor vehicle 
in Maine without registration of the vehicle or without 
a Maine drivers license, 29 M.R.S.A. §5 102, _531) 1 
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9. ownership o~ property, selec.tion of .burial. place, 
and affiliat~on with social and reg];gious·inatitu-
tiona in Maine, · 

10. Place of birth, 
11. LoQation of ·a.raft registration boardr and 
12. Any rec.:ent resident hunting and fishing . license•. 

in other atate11. · 
.. 

Bach fac:itual situation mu.at be ~amined upon ita own 
merits and evaluated ·1n light of the above ~riteria in o.rder 
that the Dept.rt:ment ' can ·reach a fair ·concluaion .based upon .a 
preponderance of credible evidence. That ia to aay, in the · 
exerciae of ita adminiatrativa di•cretion and often as a 
matter of personal judgment,, . ~• Department; uaing the a·bove tests, 
muat determine, with _reapect to applicant.a · for lobater fishing 
~icenees, the -true intention of such appl~cante that 1'4aine 1• 
their h~•• · 

LMS/mf 

Lee M. Scheppe 
Assistant Attorney General 


