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Ff.¾bruary 15, 1972 

sonor3l>le Larry S~ Si~pscn 
f!oua~ of· .?.spres9ot.s:t:L~1es 
s~:.ata 3ou3e. 
August.3, :1.aina 

na: L~D. #2009 :atrisolutiot1. Proposing an l,\mandmen-t. to the 
constitution -to Abolish the Executive council and :-tai-:~ 
Changes in.tha Matter. of G~bern~torial rlppointments 
and ~heir confirmation. 

naa:c tarry: 

You have asked this offics three questions. 

l. 1.a t!le Ebcecutiva Council a · pa.rt of th,3 Exscu·tive 
or L~islativ~ Department? · 

2. Would the p~oposed .Lagislatiye council bs a part 
of the Executive or Legislative Department? 

. 3. :cs the proposed constitutional. ame!ldmant in viola
t~.on of Articla !II', section 2 ailS ralated to sepa.rat.ion o -f 
powers? 

AnSW9J:'S: 

l. Th~ ~xacutive Council is a part of tha Executive 
D~~rt:nent. Thst Constitution of lQine., · Articli:, v~ Part 
s~~ond. section l raada: 

' ' 

"'l'nare shall be-a counc:i-1, to con3ist of aevan 
parsons·, . c:iti~.ena of the Uni·cad Gtatas, and 
1:-a.Jic!an.ta of this s·tat·~, to at1vise the Go,.,erno.r 
:i.n t:~~ ,a;<~C\.l.i'::'i"'.1·'! o:,.rt o:c ei:,•,r.::,.rnr.,1:u~t.,. whom t:1e 

·.GQveiiio'roiia1l have f-ull power, ~~ hi~ di~Ct'3~ 
tJ.r.m, to acwenil:>l.:;,7 and ha with th!:! co-u,,ci1 to.r3, 
o.r ;,3. m~jority of them rnay f1:om ~i~e t.o ti1~\~ .. hold 
~no. ;:,;,)~!> · a co•~ticil, fo:r crd~ring and directin"3 tb:3 
affai:.:a ~f :itat-3 acco:.:ding ._ to law. 11 (l-Jr,19hasis 

- -:_ 1 
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!1onora'bl<3 Lar.ry E. Simpson February 15, 1972 

The J'1.lsticss of t..'le Supreme JUdiciai Court in · On.b1ion o~ 
the ~1u3tice.a {188l) , · 72 t~.e~ 542 stated that t:ha Exeet.lt.i'7e 
C-ouncil i~ !?art · of tha executive power and specia.ll:{ cr-~ated 
to 3dvise the Governor in a portion of the. execu-::iv~ dapar.tment 
of govsr'..1ment. 

2. Th~ proposed Legislative Council would be a part 
. vl th.<i -3X-~..2tivs department. '!he duty of the ~eg·islative 
co11nc:il is to advise the Gov~rnor in mattar!t of· 3ppointment.3. 
••:~~?yo.intrnentB balong t,::,: tbe exacutiva -part o! governmant. 11 

C:?-inii'l ~= t :1.a Ju2tice'3, suara. · 
- -----;..-=;=-....;;.;;a=-..::...:::.,a;...:;;;..=;.. . .. ' . 

. 3. · rs .. -the· proposed cone·ti'tutional amendmant .in viola·tion 
.o.f '-rti-cl<.'3 II!#· saction 2 as .r .ela'!:ed to aeparati,,n. of powers? 

. AJ:t'icl~ IlI, section l .-div.ides tha powgr3 ;of government 
into thr3e departments, th~ legislative, execu~ive a!ld , . 
judicia·l. Section . 2 forbids a person belonging to one of 
t.h.es~ . department-s from exercising ·any of the pc::Mars properly 
~~longing to either· o~ the otners, ·i •exceot :ln ·the cas-3S· b~r.i~i!l 
-.:.:_:-:..ressl•::__iii.rected or ~ermi::: t :. , ,~ (em9hasis auppli".!d)·~ · 

Tbe fact that the Legislati~ ·Cou~cil · is-cailpoas~ of ·m~mbers 
uf th~ Legislatu:G and perform3 acts in tha GXscutiva depart~ 
n.2nt does n.::,t _ violate th~ separation of powers provision 
quoted aupra. ~he exception clause · of Article III, section ·2 
rela:tes ·to provisions appearing· with~n the Constitution a~d 
expres3ly· giving a person or persons .~elonging to one depa.rt
r.t3nt authority-to perf<::>rm functions .. in one or mort1 ·of the other 
two dapartments. 'fhe· .Lagislat.iva Council would ~ · a · "caae(s) 
her..ein e,tp.l"essly directed or permitted. _." 

Sincerely, 

JaiXles S . · B:r-.'1in 
At·torney Gen~:i:'iJ 1 


