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REASQN+Ni.-.---------

. Und~r ·the. provisions of .the legislative a·ct creating it, ·the 
town of ya.r-mouth was prohi~ited from adopting or .enforcing ordi.n
ancea .which deprived ~nhabitanta of the town of 11T0rth.Ya.rmouth of 
rights _l.zi' ·fl_ats 'nd .:fisheries theretofore •njoyed by them •. tfhose . 
·.righta•··~a·tecf bacJ(.to l143 _( I nhabitant s of North ·Yarmouth v.· Skillin9a, 
infra-~·),·, .. _~we~•- preaerved in the 1849 act .IIJld iff!r• perpetuated When 

._ the -~.i•l•~ure .. .-ctad a l~w. in ·legs ·p:rohibiting .the taking· .of · .. ·· 
clam■ ill 'thca tawn 0£ .Yarmouth between June· 1s and .September 1s· but 
exaraptug·,erom·· ~overage' oy the ·•ct(·certain .Uklng 'of ¢lama gy' •a:ny ·. 

· i-nhaid.-~----of -:Yarnaout.h ,Or· -lktrt:h · 1rarnioutb •· .:, :.~r iva te • ~ Speo1al ·-Laws . 
. · of 1-.s~ -c~:;_:216·;: _; fta· '.iattiiitr· :ac:t( fw:'tber·_ exJ:ilic:itly· _;t.atad that ·no . '-_-. 
. "vott!!·~l'l'be·pa■■'ed v··munici:.,al··regu1ationa macie by the towns : : 
of_ brmouth ~- _·~ .• and :Borth Yarmouth~- or either of them;• prohibiting . : 
.the aking of'clams ·within._thtt limit■ of the [town] of Yarmouth ·by 
resJ.cJenta :or' inhabitant• Of 'the towns Of Yarmouth .• · .: • . • and Borth 
Yarmo11th~·1•· .. : · '· .· . . ·._. · _. :. 

• . ' ·. . r • · .. -~ . . 

. , . . ·:. ·,·· .·za' 192l"the'·1egislature directed tllt "m,cl~ ■hail ~-t~kan 
>·,:_. ,,: ~rom any fl-a~il within: 1:he limit• :of ·either ·of· the t.awn Of. Y&rmouth 

.. : • [or)'.-_Borth'.'J8.rm.o~th • • ',. except by ■uch written permit aa the ' 
.· .. ·mwiicipll_ :off:l.ceJ:■' of aaid town 11111y iai1nie ·:. :'~ .• ·• _.:-Private· and . . ·. · 

Spec;ial ·:L-• of '1921, c_. 115 •. ' Bo mention waa then made .Qf . preaerving 
Qr. repealing ·mutual or· common· right■ _:to ~ .flat. 1n Yarmouth oy. the 

· iababJ.~nt■· of ~th m~i9.ipaliti•~ •.. ·:tA 1951, however.- the Legiala- .. 
-inita . .-proh:l.bitecl _all »eriiona; except· llcens.ec!l ·zeaident;■ of the town ·_,_ 
-of YU'mouth,·-::from ·.taking ahellfi■h .from within· the-· town of Yarmouth . 
. for ,purpoaea ·of· sale •. An excluaion ··permitte4 cer~ain taking of.:·. · 
•-•.ilfiah;•.for· peJ:"aonal ·cona1.1111ption •. "Aeaident" wa• _d.efined •• a. · . . 
· per■on ··-n■:i.ding· .within .. the state ·fm:- •~- lea•t 6.· months· and within: · .,_ 
t:he ·town··: of Yarmouth ·-tor_ :at leaat 3 mQnth■~ . . l'rivat:e _and Spec:.t.a:1 : 
~-~·;·of··l951,·.·c~· _118~ : .In' 1957, t;he· __ legia~ture_·uended.·,t.he_·afor•-: 
·sa.id ~951-pzivate. and sptcial law by deleitng the -,;orcla "for : ■al•"•·:. 

: Private· and Special Laws of 1.957., -·c. 177 •.. 'Ille 1957_.amendment ·_left the-· 
statute. authorizing the exclusion of non-residents . of. the town of .... 
Y'armouth:fram takinq -shellfish for any·purpoae from.flats witlun 
Yarmouth and _expieaaly .defining •resident• •• above set forth • . . 'l'he 
lawa .of i849 .. and· 1895, ··therefore, -~ppt1ar, at first l)l_uah, to be_ 
inconsistent with, and .to .have· poaaibly been repealed .by. implication 

:~.;:,_.,:-i by · the · 1awa of 1951 and _1957, thus ending the common rii;rhta to YBrmouth • 
, ) .fla-t:a ;..for· resident• ... of .~rmou1;h_. ~- ■orth ya~u~.... . ·- ....... _·_ 
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aoweve.r, the prov~aions of_ Section 5 o_f the Private and 
Special Laws _of 1849, c. 264, bad come before the Supreme · 
Judicial court ·of Maine :i,n 1858 •. : .Inhabi tante of §Orth Yarmouth•v. 
Skillinga, 45 Me. _133, 71 Am. ~c. S30_. · ··:ay deed. dat:ed :May 25, 1743,, 
the proprieto.r■ ~f 1:ba flata of What. waa then •orth Tarmouth· conveyed 

- the flats to the Selec-tment of the town of Bol:'th Yarmouth in tru■t · 
. . for the exi•ting ,an<! future · inhabiuntii of ~t.he taiwn of. atort;h Yarmouth • 
. fte town· of Yarmouth va■ created _in 1849 ·•lat ·of .-a port.ion of BOrth 
·Yarmouth. %n the SJcilling■ ·caae; ·a resident of the oewly created .:. 
· ~--~f _Yarmouth. aought tQ !IX•r~iaa •ript.a iD the fla,~- '1'bJ,ch he . ·::

...... :~Q~•~-~y_ .ba_d a .,i-J.ght to axezcii•• -:-ea ·•n ·i.nha~itant _of! ·Jllorth ~i:'inouth·. 
· ·• .town of liorth ranaouth aued in. uespaaa arguing·. t.bat ·becaue ~11 
... _4'ight• in the 'flat.a :were beneficially ·ownea lJy reaident• of ·•orth . 

Y-armouth by virtue of the 1743 conveyance_, and because ·reaiden~• of 
Yarmouth vere no longer residents of Borth :Yilrmouth~ · reai~ent■ of . 
nrmouth bad no rights in the flats and if se~tion 5 -of. ~ptu 264 
·of the Private and Special 1,awa of 1849 granted them any ~ight~ in .. 

. .-violation ~f the provisions . of the t.rust, ·then· -tlit eection wae an µn-. 
I .-coa•tit.utional impairment of the ·right of cont,:act·. · ··· c~ •. 'lruatee■ ·of . 

partmouth college v. ·Wog,dward. ·17 u.s. 518. ·_'l'he cou.r-t noted tbat a 
cQA•t:ru~tion c,f _the µu11t that r~gards _all persons resident within _ :·: 
IIQrth Tarmouth as 'beneficiaries oft.he trust la ~t-inequitable and, 

:•therefore, _that· the iasue of Whether "it was :competent for th.e Legis
lature ·to· cut off ·.a~y portion of ·t.he cesui gue quata (that i•~ the .. 

_ .re11$,denta· of Yarmouth) . ·f&Qm the enjoyment .:of ~eir .~dividual righu · 
. _- and privileges, ·. :without . their consen~. · _would daaerve _grave con_sia.ra
.:'.. t.ion. ~ ·-.. (niae.rt ·• .IIPPliod). : I'll• court .did not.accept .t.M contention' :_:· 
-: ·of the town. of •orth Y.armouth that ·· the 1-gislature had, 'in· effect, . : . 

attempted to cut off the residents c,f _ya.anouth from~~ ceatui· que · 
. trust& •. · :tnatea.4~.--tba -Coun stated that the purpose of Section S of.the 
·.:1849 ·act·-waa to ·••cure-~ the inhabitant• of both ·tawii8' tlie coiltiDuance 
_of · l:he .... comon rights and priviiegeis in ·:Yarmouth ·flat.a, and' that, the 
J.egia1atura_ ~• a full -.l'.ight to change, .modify ~ -enlarge public : cox-.· -.· · 
-po.rations and that i:heacte 1>y Which _auc:h -corporat~OAII are created are· .· 
not contra.eta within the meaning of ·the conatitution of Maine ·.or the 

J 

United States. 11'le court: held that, . . 
. . . 

.,._ do not: find, in view· of eae fact, that 
the . town of Borth nrmouth, a_t the time. of the. 
hco.rporation of Y&rmouth,- . held these·. ·flats .' 

. ' .. 
' . . - . •'·. 
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and s·edge banks in trust, ·solely . for its own 
inhabitant■, any thing Which prevented the 
Legialature .from providing ·by law, upon the ·. 
■eparation, .that all the inhabitata (■ic) of 
both town• ahould enjoy t.he · .right• and priv.i- ·• 
lege■ tc; which they _were then entitled a■ · cesi 
.g,ue ~ruta; iD the PJDe manner •• if no ••pa.ration 
had taken pl·ace, or, ~ other worda, we •ee nothing 
·in .the circ:wu~nce■ that ~ould- .reat.rain the .Leg-
. ialature from providin9 that, tor ·.Uie parpoaea .of 
jutiqe . and equity,· .both towna ahould.. be . recja'rded 
•• ·sorth Yarmouth, •o far •• ahou.l..,1 :be neoe■auy 
·.t.n, · order · to wive ·• ·fticact ··to•· a11.··~t:be · ri~t• •nd. · ··. · ···· .·. 
privileges t.o Which . all ·the inhabitanta •er• 'then 
entitled, ·•na would have ~ontinued to oe" entitled 

·by .'virtue of the trut, if ·.t.he new town ha4 not .been 
created. And thi■ i• in effect What has ' been done. 
Fen: the ·enjoyment of th••• .right.■ and Fivi- :. 
legeli, proviaion waa made t.hat ch• tenancy . ·_ · ... 
in eoanon Which thu exieted, under the trust, 

:bJtween tbe i.iataabitants upon the whofe terri- ·· 
~Y . . of both town•, · •hOuld. continue iii the· aame 
manner •• if .no •ei;aration _had occurred.. eo .'. . • . 
. far, then,, .. a■ the .Act o.f -incorporation of the··. ·. : 
n.-w town related to the•• ·right• aAd ·privileges,· 
no _.eparation ·414 in fact take place; or, if· it 

. 414, the :Old ~n ■uat be regar4e4 ae bo14ing . 
the legal eatate in t:ruat for- the inhabitant■ : . 

.. . ·.· ·:·, ',. ,O~ ·.both. II . :· ... · .. . ·. ' · : , .. , .. . • . . •.. .. , .. . . , . . : ~ 

. •· .. . : .. ,tfhe .ceut ;.therefore rule4 :~ il§illinga, •PPE!• ~t the · .. 
'WlqWtatlon~ authority of the t,eqi■lat.ure to ~9e, moclify or· :: ·. 
·enlarge ·puollc· ·oorporatlona could be ·uaed to make · an .equitable · ·· 
d1v1■1on of. ·the proputy righta .enjoyed by the inhabit.an ta of -. · 
·old •ortb nrmoutb~. ·· ·fte ·court d.id not reach· · the i■■ue of whether · 
or not ·t:Juat legi■.lative •uthority oo'lll~ be used to •cut ··off any · .· 
portion of the ce■tut. ·e trust• from the enjoyment of 'their 
-individual right■ and privilege■• wit.bout their con■ent" anc1 ·•tated 
:that .aucb an effort voul4 "deaerve cjrave conaic!eration.• .. ID other 
word■, while . act■ creating municipaliti•■ · are not contract■ within• 

. . . .. ... ·- : . . ' ' , . . . ... ' .. ·-· .. 

- ···· .. : .. ---.. - ... .,,· ,.. ________________ ---- -~--· ··---· -~ 
' . . 
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th• constitutional l~itationa, the court iatrongly implied that the · 
benefit• enjoyed by th• resident• of o~d Korth Yarmouth by virtue 
of the trus~, ilay con■titute a contract within the coutitutioaal 
limitations. :tn fact, ·contract• between a municipal corporation 
and priv~te peraona •r~ generally.within the pro.tection of th1; 
constitutional prohibition against impairment of contracts. · chicago 
v. Town of Cicero, 210. Ill. ·290, ~7 • B 3561 •- McOuillin Mun. corp. 
(3rd Bd) I 4.18 a.nd authority there cited. 

file Skil'linqs case held that tb•re has been no _division cf 
·-- -tile towns •• ·rar ·a.■ ·the flat~ -are concerned and, .. if there ha■, 

·.that the flats are held in trust by resident• of Borth Yarmouth 
for residents of both tawna. Moreover, there 1•, .'at the very 
leaat, substantial doubt as to whether or not the Legialature _could 
constitutionally impaix the rights of the inhabitants of North 
nrmouth under .the 1743 trust arrangement. 

'1'he only remaining issue la Whether, by subsequent ostenaibly 
lnconsiatent enactments~ the Legislature has ~ried to effect•· com-

·_plet.e separatio~ of the town• or to impair right• held by re•identa 
of Jlorth Yarmouth. .'l'he answer i• that the Legislature has not •. · .In 
-detentining 'whether subsequent inconsistent etat.utea have amended 
municipal charters or repealed power-giving clauses .of the charter, 
■uch a construction should be ~dopted aa is posaible to _allow both 
•c~• to have full force.. ~•• 62 c. J. s" Municipal corporations I 12 3 
-and authority there cibtcl~ !'he chars will be considered amended or 
• particular alauae repealed only when th.a aubseqaent. act·i• ao . 

. obviously ~•pugnant to it. that no rea•onable interpretat~on w111· 
permit both aata ~ iltand t~ether. American ila'keri•• c o. v. aaine■ 

· ·:- Cit.y. 180 . 90. 524, 131 Fla. 790r Ayer• v. cit y of Tacama •. 108 _f• 
._ 2d. 348r 6 waah. ·24 54Ss city of Portland ·v. Bingham. 307, P. 24 

492, .209 ore. 5751 Acto n v . eenderaon, 309-P. 2d 481; · 150 c.~. 201. 

Repeal by implication ia not favored ·and will not be upheld 
in' doubtful caaes. State v. London, 162 A. 2a·1so, 156 Me. 123r 
I nman v. Willin11ki, 65 A. 2d 1, 144 Me. 116. "lhia ia, at beat, .· a: 
doubtful ca■e. · If the 1951 and 1957 statutes are ·con■trued not t.o 

· ~~cover or extend to t.be · res~denta of •oi:th 9,:mouth, then·· the .earlier 
and. the later •ta~ute• are not •obviously repu~na.ntl and both may 
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stand together. Such a construction ia particularly compelling 
in this instance because the legislature aid not even have befo~e 
it or expressly take into account prior property ~ights of the 
re•iden~a·of »orth Yarmouth when it enacted the 1951 and 1957 
private and special laws. !'he legislature 1• preaU111ed to have 
been acquainted with the Skillings decisiop when it erµ1cted the 
above cited private and apecial lawaof 1951-and 1957 and 1• pre
•mned to have enacted those etatutes in light of the judicial con
■truct.ion and previous atatutory 1)%'eservation oft.he ri(Jhta of the 
-inhabit.ants of •orth Yarmouth. Jn re John I• Goff, Inc. {Me.) -141 
Supp. 8621 s tate v . c.:rommett. 116 A. 2d 614. l.51 Mo. 188. •fb• t.owna 
of nrmout:h and ■orth Yarmouth may·l>e, under the Skillings case, the 
same town with reapect to Yarmouth flats. No statutory enactment 
since that decision.is directly.concerned or deals with this 
situation •. rurthermore, the rights of the inhabitants of Horth 
nrmouth. •• created by the 1743 conveyance in· trust, are founded 
.in common law, rather than merely in prior legislative anactmenta 
and the legislature ia not preaumed to have intended to abrogate 
or modify the comnon law a,nd l• not presumed to have reversed 
an established policy of it.a J)J:'edeceaaora. J-almex- v. I nhabi tants 
of Town of suraner. 177 A. 7l.1, 133 Me. 337. J:t aeems clear, · 
therefore. that no subsequent private and apecial acts have repealed 
or altered rights to nrmouth flats held by residents of Borth 
Yarmouth. 

. . 

During a portion of the time covered by the above private 
and special law•• the legialature enacxed certain public lawa whi'.ch 
were etatutory predecea■orli of 12 M.a.s.A. 1 425~. a..s. -1954, c. 
38, 1·49 provided tha~ any town could provi4a by regulation the ·times 
and amounbl in which ahellfiah could be taken from flata within a 
town. While no residency requirament·was mentioned, that statute 
expreaaly provided that : it •aball no·t lle const.rued to effect the 
·repeal of any apecial privilege• enjoyed by the inhabit.ants of 
certain towns by virtue of any public or private and special law 
in force on August 6, 1949•, the effective date of the statutory 
predecea■o.:r of R.S. 1954, c. 38 S 49. ·Th• inhabitants of .Borth 
nrmouth clearly came unde~ the protection of this provision when 
it was enacted in 1954 as the applicable law in·l949 was as set 
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forth above in the private and epecial laws of 1849 and 1895. In 
1959, a.s. 1954, c. 38 S 49 wa• repealed. and reenacted as a.s. chap. 
37-A by P.~. 1959, o •. · 331, i SO, providing for the enactment of . 
ord.inan~e• by muni~ipalitiea regulating the taking of ■hellfish 
from within their corporate limits. 4l'he language protecting 
■pecial privileges was dropped.. In 1963, the latter statute was 
amended to expressly permit municipalities ~o apecify residence 
requirements in their ordinances. P. L. 1963, c. ·277, • 5 2. In 
view of the above cited authority to the.effect that repeals 'by 

:--~lication are not favored, the deletion of the language expres■ly 
.protecting apecial·privileges does not alter or amend the .laws of 
1849 and 1895. ·.P\1.rthermoi:e, a general pu:blic statute, witho~t 
negative word.a, will not be construed to repeal, by implication, 
the particular provisions of a former statute which are special 
in theircpplication to a particular situation, unless the repugnancy 
be so glaring and irre~·oncileable as to clearly indicate the lagia
lative intent to .repeal. ctate v ~ .I:L,onovan, 36 A. 982, 89 Me. 448. 
Mo auch intent is clearly indicated here. Finally, of course, the 

l rights of the inhabitants of North Yarmout11 are based, at le&st 
in substantial part, on the provisions of the 1743.trust arrangement 
and not merely on other public or private and specic:11 laws. 

'Based upon the rights to Yarmouth flats enjoyed by inhabitants 
of Borth Yarmouth,- &s enumerated_and construed in Skilli~ supra, 
and as legislatively protected and perpetuated in the a:b,ove cited 
private and special laws of 1849 and 1895, the town of Yarmouth may 
not adopt or enforce an ordinance under 12 ·x.a.s.A. S 42S2_excl~aing 
residents of Sorth Yarmouth from takingAshellfish in Yarmouth £lat■• 
Subsequent public-and private and special l.egis~ation, to the extent 
it has any bearing on the rights ehjoyed ~Y ~ residents of ·•orth 
Yarznouth, ha• not-repealed or altered those .rights. 

LMS/mf 
LEE M. SCREPPS 
Assistant Attorney General 


