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David H. Steven■, chairman 

George c. weat, Deputy 

March s, 1971 

Highway 

Attorney General 

Davia-Bacon Act and Minimum Wagea 

svr,,,a,us : 

'l'he ■uapenaion of the Dav:l■-Bacon Act by presidential 
proclamation doe• not take th• state from under ita juri■diction 
u relate■ to federally ai~ed highway projecta. 

FACTS: 

1. The Davia-Bacon Act of March· 3, 1931, aa amended, 
(40 use ·A 276a) provid•• that federal contracts in excu• of 
$2,000 for the con■truction of public worka ■ball conu1n pro­
v:L•iona for minimum wages to be determined by the secretary of 
Labor. 

2. In 23 osc 113 there are requirement■ that on highway con­
■truction projectte for Pederal◄id •yatellUJ, the pr:lmary., aeconclary 
and inter■tate the wage ratu •hall be not le•• than t.hoae pre­
vailing rat.ea determined.by ~h• seeretazy of Labor in accordance 
with the Davi••Bacon Act. 

3. on Pebruary 23,,.1911, Pru:f..dent Nixon auapendad t.ho■e 
proviaiona of the navi•-s•con ~t which require wage determination 
by the secretary of Labor. · 

4. under the proviaion■ of 26 M.R.S.A. 1303 the Department of 
Labor shall determine a wage rate applicable to all public worka 
project■ in Maine. 

QJJBSTION: 

shall the Federal-aid-highway construction project contract• 
entered into by th• state of Maine after February 23, 1971 require 
a minimum wage determination•• required under 26 M.R.S.A. 1303 
during_ the ■uepenaion period ••tabliahed by President Nixon'• 
proclamation? 

ANSWBl\: 

No. 



David H. Stevena March 5, 1971 

OPI:NI(p': 

"Whenever a public work• con■truction_ia built in whole or 
in part by federal funda and is under the- jurisdiction of the 
Davie~Bacon or other Federal Act.which requires the Secretary of 
Labor to establish the minimum waga and such minimum wag•• are 
established by him, aection• 1304 to 1313 ahall no~ apply." 
1967, c. 403. 26 M,R;S,A. 1314. 

"Sac. J-13. · Prevailing rate of wag-a 
(a) The secrai:ar:y ahall uke such action•• may be neca■■ary to 
insure 'that all laborer■ and mechanics employed by contractors 
or aubcon"tJ:t.oT..ora on the ini ti.al conatruc~n work perform-.d. on· 
highway projec1:8 on th•-F~eral•al<i -•yatama,, tba primary-and 
l!l•oondaxy, as._ wall u their ~•naion~ in urb~ ~ea.a, . ~ the 
Xnterat:ate syetem, aut:horJ.H4 under the highway 1.- providing 
for tii• upanditue of Federal . fun~ upon the P.S•ralfa;l.d ayatem■, 
shall be paid wac,aa at rataa not le■a ~an tho■e prevailing on 
1:ha aame typa.Qf work on ■:Lmilar conatruction in the l~ediata 
locality-•• _deurminad by_ the secretary-c;,~ ~r-.:i.n ~c~~•nce 
_w,l.th th• Ac~ o~ Auguat 30, 1935,· ~ •• the Davia•Baeon Act. 
(40 ·u.s.c •. i&7a). • • • .. -23 use 

A federal ald highway project ia under the juriadiction of!" 
the J>avi■-Bacon Act\ and thus exempted from a State wage de1:el'l\ina• 
t.ion under the provi•iona of 26 M.R.s.A. 1314. The criteria of 
section 1314 i• .. under the juri•dictlon· of the navia-Bacon JM;t," 
and not whether a rate ia., :l.n fact,. determined by the Secrnary 
of Labor. 

Bec•lUI• thia que■tion can.be wholly resolved by the exception 
provided in seat.ion 1314, it 1■ unneceaaary to diacuae the question 
of the supremacy doctrine relating to the provision■ of the state 
law on minimum wage■ in relation to the Davia•Bacon Act. 

GCW:H 

George c. weat 
Deputy Attorney General 


