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March 3, 1971

Alan Goodwin, Director
‘Technical Services
State Planning Office
Augusta, Maine
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Dear Mr. Goodwin:

In a memorandum dated February 23, 1971, you asked
for my opinion as to the legality of an ordinance pro~
bosed by some citizens of the Town of Durham, Maine which
would limit the number of building permits issued each yeax
to 25 for a pericd of 5 years or until a comprehensive zoning
plan was implemented, whichever should come first. A copy
of this proposed ordlnance is attached for your reference.

Mun1c1pa11t1es have the power to enact zoning ordinancesl/ '
and the Maine courts have held zoning to have "a substantial
relation to public health, public safety and general welfare.ﬂ_/

The State Legislature has delegated to municipalities
‘the power to enact ordinances for "Promoting the general ”
welfare; preveriting disegse and promoting health; providing
for the public_safetyf"3 Thus it would be reasonable to
conclude that municipalities have the power to pass so-
called "stop-gap" or "interim" or "emergency" ordinances
which have the effect of "promoting the general welfare;
preventing disease and promoting health; providing for the

- 30 M.R.S.A. § 4951, et seg. (as amendegl;'. -

2/ Cityv of Portland. v. Swovlos, 136'Mq;”4;?ii3;2d 179
( 3BG).  © v Sy R

3/ 30 M.R.S.A.-§ 2151.1.A..,

-
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public safety.ﬂi/

So-called "interim ordinances" which place a moritorium.

.upon the issuance of building permits "for a reasonable time" .
have been upheld by a number of courts. See Miller v. Board
-of Public Works, 195 Cal. 477, 234 P. 38l (1925); Darlincgton
v. Citv of Frankfort, 282 Ky. 778, 140 S.W.2d 392 (1940);
Walworth Countv v, Elkhorn; 27 Wis.2d 30, 133 N.W.2d 257
(1965) ; Campana v, Clark, 82 N.J. Suyper. 392, 197 A.2d

711 (1964);: Belelaire Holding Corp., v. Klengher, 28 App.

Div, 2d 689, 280 N.Y.S.2d 942 (1967); 1 Am. Law of Zoning

§ 5.15 at p. 279 (as amended) and generally 136 A.L.R. 844
(1942). As the court in Metro Realtv v. Countv of El Dorado,
222 Cal. App.2d 508, .35 Cal. Rptr. 480 (1963) stated:

"It is a matter of common knowledge
+ -that a- zonlng plan of the extent con-
templated in the instant case cannot be
made in a day; therefore we may take .
judicial notice of the fact that it will
,-take much time to work out the details of
"such ‘a plan and that obviously it would . ,
" be destructive of the plan if, during the
period of its incubation, parties seeking
' to evade the .operation thereof should be’
permitted to. enter uponh a course of construc—
s tion which might progress so far as to
defeat in whole or in part the ultimate’
execution of the plan." Metro Realty,
Id. at 514, 35:'Cal. Rptr. at 484.

X/ We are not unmindful of the provisions of 30 M.R.S.A.
§ 2151.4.A which grants to municipalities the power to
,regulate "the design, construction materials.and construction
of new buildings. . . (and to require) permits . . . for
(such) operations. « s... " It is not only arguable that
this provision merely supplements the other powers granted
to municipalities, but further that this provision itself
grants the municipalities the power to place a reasonable
limitation 'upon the number of building permits issued in a
yeéar because "in addition to express powers granted to
municipalities, mun1c1pa11t1es are also deemed to have all
those powers necessarily :implied to make effective the
expregsly granted powers.,  (See 'l Antieau, Municigl
Corporation Law § 5.00.) T
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It should be noted that many of the cases cited involve a
total ban upon the issyance of permits, whereas the proposed
ordinance is even. less restrictive, i.e., it merely limits .
the number of permits to 25 in a year. I suggest that this
ordinance would be viewed by the courts as even more reason-
able than the more restrictive ordinances which have been
upheld, if the number "25" bears a reasonable relation to
the number of permits which have been issued annually during
past years.

_ While no case could be_ found where the Maine courts have
passed upon. a similar issuel/, there is no reason to believe
that the Maine court will not follow the lead of the courts of
California, Kentucky, Wisconsin, New Jersey and New York and
_hold that an ordinance,K limiting' the number of building permits
issued in a. year is Mlegal and constitutional",

Sincerely,

E. STEPHEN MURRAY
Agssistant Attorney General
ESM/ec B ; ‘
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The Maine courts have held that where a city has the
power to license, that power of necessity, involve deter~
mining both extent and. duration of: l;cense. State v.
Thomposon, 135° Me,.l44 190 A, 255 (1937) - P

. ."’. ..‘.
|.|_ E

4



