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April 24, 1970
E. L. Walter, Executive Secretary . Maine State Retirement System
Clayton N. Howard, Assistant Attorney General o
Councils of Governments ' -
EYLLABUS s
The Maine State Retirement System may seek modification
of the existing Agreement with Health, Education & Welfare

such that employess of Councils of Governments may receive
coverage under the Bocial Security Act.

FACIS Y

The Greater Portland Council of Governments has applied
for social security coverage of its employees. The Qffice of
Genaral Counsel, for the Social Security Adminigtration has ad-
vised the Maine State Retirement System that the subject employees
may hot participate in straight coverage under Title II of the
Social Becurity Act because the council is a public agency within
the meaning of 42 USCA § 410 (a) (7). The employees may then be
covered only to the extent parmitted by the Maine section 218
Agreemant and the modifications thereto. The Portland Council
now requests the Retirement System to seek modification of the
section 218 Agreement to provide their employees with coverage
under the Social Security Act.

QUESTIONS:

May the Maine State Retirement Eystem, pursuant o 5 M.R.S5.A.
§ 1223 seok modification of the subject Agreemsnt to enable employees
of a Councils of Governments to qualify for coverage under the Social
Security Act?

ANSWER:

Yes,
REABON

The indirect coverage that is sought by the Council, would
necessitate a modification of the special Agreement that was entered

into between this Btate and the Secretary of Health, Education &
Welfare, pursuant to 42 USCA § 418.

The State may request that this Agreement be modified to extend
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the coverage to the Council, if the Council mests the
yoquirements of 5 M,R.8.A. § 1223, 2o wit

*The state agency ... is authorized
to anter .., into an sgreemsent with
the Federal Security Administrator,
s« for the purposs of extending the
hemﬂ.n Y ta mplquu of any

jon ©f the state ...
wuh w w uw:l.m v+» Which con-
stitute employment ,..* (Emphasis supplied)

The first requirement of the above section is that the
Council bes a political subdivision. The teym "political sub-
division” is defined as includings

"..» 8n instrumentslity of the State
of Maine, of one or moxe of its po-
litical subdivisions, ... a2nd associa-
tions of municipalities, or an instru-
mentality of the §tate and one or
moye of ita political subdivisions,
but only 4{f such instrumentality is

a juristic antity which is legally -
separate snd distinct from the State
or subdivision and only if its amploy-
ees ares not by virtus of thelr relation
to such juristic sntity employess of
the Stte or subdivision. 35 M.R.8.A.
§ 1222 {6). )

The ensbling legislation for Councils of Governments
appears at 30 M.R.B.A. § 1981 et seg, and briefly it permits
two or more municipalities to enter into an agreement whereby
a council is created for the purpose of studying and alleviating
local and regional governmental problems, ‘
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in genaral, the Council may exercise

.4+ such other powars as are
exercised oy capable of exercise
ssparately or jointly by the nem-
bar governments and neslessary or
Gesirable for dealing with probleme
of local concern.”™ 30 M.R.B.A.

§ 1983 (2).

It is cleaxr that the Councils's functions ara governw
mantal in nature and aye primarily for the benefit of the
participating municipslities. The council is then acting
as on Anstrumentality of gmrmt. Klein v, O'pwver,

80 Hi¥eBa 343f 192 Misc. 421.

In addition to gqualifying, generally, as an instru-
rentality under section 1222, it must

{1) Be a juristic entity, (2) be legally sepavate
and distinct frem the State or subdivision and (3) its em~
ployses nust not he employses of the State or subdivision,

1. Juristic entity. The term juristic sntity or
degal antity signifies either a natural mtm. an artificial
mm or a qmni—artiﬂehl person. pParxk 7« Unsmplovment
: - s 414 B.W, 24 529, 358 Mo. 365 {194&}.

m utiﬂeuz pcuan andl quasi-artificial persom wust derive
any legal status from an Act of the Legislature, evidencing an
intent that the entity shall enjoy that status,

In the case of Councils of Governments the Legislature
expressed its intention in the form of enabling legislation
which pemmits such Councils to assume liabilities and obliga~
tions, to create standing committess, to take title to amssets,

to employ staff and, in general, to exercise the powers of
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the member wmunicipalities, in dealing with problems of
local concern. Although the Legislature did not employ
the usual provision that gives an entity the specific
authority £o sus and be sued in its official name, it

did express a gensral intsnt to vest the Council with

the attributes which ordinarily attach to legal satities,
and in particulay municipal corporations. In conclusion
the Greater Portland Councils of Governments is a juristic
entity.

2. Lagally Beparate. Although the participating
municipalities do control the Council through the officers
they select to represent them, the Council is neverthsless
governed by ita own bylaws, hires and contyels its own em~
ploysca 2nd is not an integral paxt of any particular muni-
cipality. 1t i separate and distinct fram the gtate or any
political subdivision.

3. EPEupyees., The sanabling legislation prévides thats
"The Council may employ sach staff, and consult snd retain
such experts, as it desms necessary." 30 M.R.B.A. § 1988,
Yor thia reason and for the rsasons mentioned in paragraphs
(1) and (2), above, it is clesx that employees of the Council
axe not by remson of their employmnﬁ relationship enployees
of the state or Mivum

The council is then a “political subdivision® within
the meaning of $ M.R.8.A, § 1223. 1In addition to being a
spolitical subdivision® the sexvices performed for the
council must also constitute "anplpmt' within the mesning
of 8 M.R.B.A, § 1222 {3).

The temm "employment® in § 1222 (3) is aoﬂ.md ady

“« « « any service performed by an em~
ployee of any political subdivision . . *
except asy¥vice which in the absence of
an agrespent sntered into under this
chapter would constitute 'employment’

as defined by the Social Becurity Act...”



It would appear that this reguiremsnt is satisfied
mince we have a meme dated Pebruary 16, 1970 from the
0ffice of General Counsel to the Social Security Admine
istyation wherein it is stated thats

conuqmntly, gsarvices pazﬁomd for
#ich a council are barred £rom ...
*straight coverage' under Title IX
of the Social Security Act by virtus
of saction 310 (a) (7) thaveaf (43
usch 410 {a) {7) snd are or isy be
covered undar Title 1I only 6 the
extent p-ms.tm by the Maine Section
218 Agressment snd the Muwatiom
mmﬂ #age 3.

In conclusicn, the Maihe State Retirement System may
requast that the Agresment with the Secretary of Health,
Bducation & Welfure be modified to sxtend social security
coversge to enployeas of the gresiter pPortland Council of
Govarnments formed pursvant to Title 30, chapter 104 of
the Maine Revised Statutes a.matam.

ClE/mf . Cclayton N. Howard



