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October 2.3., l,968 

To: Hrs. Isabella Stewart 

From: James M. O>hen 

Subject: Inheritance rax Application. to an .Adopt;ed C2lild 

SYLLA.BUS: 

TEE ADOPrED SON OF A DECEDENT'S BROTHER IS SUBJEGI' TO INHmRITANCE 1'AXATION 
.AS A NEPHEW. 

BY the Will of' a decedent a bequest was ma.de to the adopted BOn of the 
decadent• s brother. For purposes 0£ inheritance taxation property 
passing to a nephew is treated under the Class B .• category. Properly 
passing to. a stranger is treated under Class· a. If the adopted child 
ot the decedent• s brother is a nephew., he. will fall within _Class B; it 
not, · Class c. 

QUF.S'l'ION: 

Whether the adopted son ot the brother of a· .. decadent is a 11nepbew" for 
} the 'purposes ot inheritance taxation o! the bequest. 

) 

ANSWER: 

'l'he ·adopted son 0£ decedent;' s brother is a nephew for inheritance taxation 
of the bequest;. . 

!&SON: 

Applicable st.atutes are as follows: 

Propert;y whiab. shall so pass to o~ !or the use of the following 
persons who shall be designated as Class B to wit: ••• nephew 
• • • 0£ a decedent shall be subject to a tax upon the value 
thereof ••• (at specif'ied rates). J6 M.R.S.A. 8.3463. 

Property which shall m pass to ·or for the use of any person not 
falling w1t,hin either of the classes hereinbef'ore aet forth shall 
be subject to a tax 1.1:pon the value thereof ••• (at speoified 
rates). · 36 M.R.S .A. 13464. 

By such deer.es the natural parents are dive~ed of all legal rights 
in re~pect to such child., and he is fre_ed from all legal obligations 
0£ obedience and maintenance in respect to themJ and HE IS, for ·the 
custody of the permn and right of o~dience and ma:l.ntena.nce, TO ALL 
IN'l'ENTS AND PORPOOES I THE aiILD OF HIS ADOPl'ERS, WITH RIGHT OF 
INHERITANCE when not otherwise ~presaly provided in the decree o:f 
adoption, i'HE SAME AS ·IF. OORN 'l'O THEM IN !AWFUL WEDLOCK, except that 
he shall not inherit property expressly ~tad to the her.rs of the 
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body of the adop~ers., nor property from their collateral kindred by 
right, of represedtation., and he shall shand in raga.rd to lineal · 
descendaries of his adopEers in the mme position as if born to tJiem 
in lawful wedlock •••• 1.9 M.ll.S.X. 953$ (Emphasis supplied) 

In order to determine which rate of taxation applies- to the bequest; in quest;ion 
it is necessary to analyze the efteot, U any, of the domestic relations law of 
Title 19, Section 53S of that t~tle provides changes in the common law. 

'!he moat important change is the extension to the adopt~d child of the right to 
inherit as if born to the adopters in lawful wedlock. This right is limited in 
three :respectai 

Jtlrst., ·the· adopt.ad child's right to inherit may be specii'ioally limiteq by the 
decree of adoption.; but if not ao limited is limited by 't,he statute. 

Second, an adop~ed child shall not be treated as a natural child 0£ the adopters 
ii' a bequest is limited to the 11heirs .0£ the body ot the. adopt;ersn,. 

Third., an adopt.ad child shall not inherit propert.y distr1hl.ted _per stirpes from 
collateral rea1tivea of the adoptiv~· parents by right representation, 

With respect to lineal descendants of the adoptive parents the adopt;ed ahild is 
in the same position as a.· ca.tural child. · · 

Keeping in mind the extent and limits proscribed by the statute we can analyze 
the• position of the decedent• s brother's adopt.ad son. 

He is taking by virtue of a clause in a will of the decadent.., . not as an 11heir 
of the body11 or by right of representation. Nothing to the oorrlirary indicated., 
his right to inherit has not been limited by the decree of adopt.ion., 190 the 
child has the same rights aa 1£ born to the brother of decedent. in lawf'Ul wed• 
lock. 

In thus treating the adopted eon he is the same as a natural son to decedent• s 
brother and as such is a nephew to the decedent. 

Therefore, £or purposes of inher:l,tance taxation the adopt.ad son is treated as a 
nephew and subject to C!lass B rates. 

Supporting this ooriclusion are the cases of Warran V.• Prescott, B4 Me. 483 (1892); 
Virgin v. Marwick, 91 Me. 578 (190.3); Cletcben and Jeffrey v. eurtis and Given, 
rJll Me. 302 (1935); and New England :rrus£ oo. v. Sanger., 151 Me. 295 (19SSJ 


