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STA TE OF MAINE· 
Inter-Departmental Memorandum Datc--.... , ..... Iu .. 1,...y ... J._..,_19._.6,.,.,8 __ 

Dept. __ Ma=-=---=i-=n.::.e....;:;.S.;;;.ta;;;.t.;;;.e;;;..._:P:..:r:...:i=-:s:..:o:..:n::.._ ____ _ _ 

From Courtland D. Perry, Asst. Atty . Gen 1 1. Dept, Mental Heaith and Corrections 

Subjtct ______ Inma _ _ t_e_ C_o_n_s_e_n_t_ t_o_ M_e_d_i_ca_ l_ a_n_d_ S_u_r_g_i_c_a_l _P_r _o_c_e_du_re_s_. ___________ _ 

FACTS: 

It becomes necessary from time to time in the administration of t~e· Maine State 
Prison.to nave inmates treated medically and sometimes surgically, some procedures 
being administered within the pris,on hospital and other procedures; mainly, surgical, 
sometimes in emergency situations being administered at the Knox County General 
Hospital at Rockland, M.aine 

QUESTION Ill: 

Must written consen_t to the performance of routine medical procedures be obtained 
from an inmate? 

ANSWER Ill: 

No. 

OPINION /Fl : 

An inmate's consent to routine medical procedures, such as physical examinations, 
administration of common medication, taking of blood sa.~ples for testing, and the like, 
is implied from the fact ·chat he submits to such procedures. Consent to more serious 
procedures may also be implied from the inmate's-submission to those procedures, if 
he had been fully informed by the physician as. to what is to take place. For the more 
serious medical procedures and for major operations, however, it is preferable for the 
physician to .have the inmate's consent in writing to facilitate proof of the consent, 
in the event of a dispute or litigation. 

QUESTION /12: 

Can ·the Warden or his representative -consent on behalf of an inmate to the per-
formance of a medical.or surgical procedure? • 

a. When the inmate is ·able to give writte'n consent? 

b. When the inmate is unconscious or seriously mentally retarded? 

ANSWER /12 a. No, 

:/12 b. ·Yes. (qualified) 

OPINION #2 (a) (b): 

An inmate at the Maine State Pris.on despite the Warden's custody of his 
person, retains the right to determine whether medical and surgical procedures will be 
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performed upori him and, therefore, if able to consent is the only person who may consent 
to.such procedures, the. only exceptions to this which appear operative ~s to an inmate 

) are found, in the situation wherein a diseased inmate by virtue of his disease threatens the 
health and wellbeing· of other inmates, in which case• the ·warden W(?uld have the du.ty to . · 
cause. treatmen't t·o be administered, protestations ·of the inmate:, n.otwithstanding; and in the 
situation wherein the violence of an inmate threatens the safety and wellbeing of other 
inmates requiring the administration of drugs. (See Opinion of the Attorney General 
~p~il.28, 1967)~ . 

If surgery upon an inmate is required in order to save life or limb, i.e., in an 
emergency and the inmate is unconscious or due .to mental incapacity is incapable of giving 
informed written consen·t, it is the. general rule that such surgery may be p_erformed 
absent consent without risk of incurring.liabili~y, subject to the following provisos: 

"···•••<a) The injured person must be unconscio~s(or otherwise 
unable to give a valid consent, e.g., a child of tender years or 
a person of unsound mind). ..,. .. _ 

"(b). The situation must be such as.makes it actually or apparently 
necessary to act before there is an opportunity to ~btain consent •. 

. "(c) The surge.on in the exercise of his best• judgment must believe that 
the injured person.will die,· or lose a member, or be seriously impaired 
in he~lth, unless an operation is performed at once. 

"(d) · Though this is a counsel of caution, not a legal requirement; the 
surgeon ought to hold a consultation with one o~ more ~edical colleagues, 
if time permits, ·and obtain their suppo~ting opinions to the effect that 
the essential conditions for emergency action do exist, (i.e., a~. b,_and c 
above). Such opinions will be most·important, should any later legal 
complications arise ••••• " 

Shartel and Plant, THE LAW OF MEDICAL PRACTICE, 14, 15 (1959) 

As to the inmate patient incapable of giving informed consent due to mental re­
tardation-where the existence of ·an emergency is subject to question the following language 
of the Court-in Steel vs. Woods, 327 SW 2d 187 (Mo. 1959) appears pertinent: 

"Depend°ing on the circumstances, seriousness of the need, and urge_ncy, 
and perhaps ti.me or interval of the patient's mental incapacity, cir­
cumstances may require and make it the duty of the physician to communicate 
with and advise the spouse or other family members who are available and 
competent to advise with or speak for the patient or take other steps to 
bring understanding o~'tbe need home to the patient." · 

In such case the Warden or h.is re·presentative, of course, if practicable would assis~ 
the physician or surgeon in locating the spouse·or.near relative. 

Absent emergency, but when the i:rµnate patient is for any reason incapable of giv"ing 
informed consent to surg~ry and the spouse or close relatives are non-existent, or. their 
whereabouts are unknown~ the Warden or his delegate might consent to the surgical pro-

) cedures on behalf of the inmate patient,such consent as a last resort would probably 
withstand attack by the affected :l,.nmate, s'i~ce granted in the best interest of the ~nm.ate 
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and all usual means for obtaining consent have been·exhausted. 

)JEST ION l/=3 : 

_Mus~ written consent be obtained for major medical or any surgical treatment inside 
the Maine State Prisons? 

ANSWER 1~3: 

Yes. 

OPINION l/=3: 

A major medical procedure or surgical procedure to be performed upon an inmate patient 
requires his written_informed consent as discussed in this Memorandum, whether to be per­
formed within the prison or within an.outside ~ospital. 

· Along with your request for our opinion re the above questions you forwarded a consent 
form used at the prison when an inmate is in need of surgery. This form is sadly lacking 
in language considered necessary today for the protection of the surgeon; we urge the 
discontinuance of its use. (Th~ form is attached fo·r the file). 

Attached is a consent form which is considered to.provide necessary protection for the 
surgeon, Forms of this type have not been readily accepted.by surgeons, except those 
po have been involved in litigation with-the benefit of prot~ction of such fonn; th~ 

,najor objection is its detail, Also attached is an explanation sheet relating to the use 
of this consent form. 

We urge that the prison.physician/surgeon appointed under Title 34,.M.R.S~A,, 1964, §631, 
use the last mentioned form prior to,the·perfonnance of major medical procedures(including · 
diagnostic) and surgical procedures upon a State Prison inmate, whether to be performed in 
the prison hospital or at an outside hospital, when such procedures are to be performed by 
the prison physician/surgeon (it is beyond the authority of this office to impose its advice 
as to the nature and content of consent forms upon physicians and surgeons other than the 
prison phy~ician/surgeon performing medical or surgical procedures upon prison inmates). 

Courtland D. Perry • 
A~sistant Attorney General 

[Opinion of this office dated June 9, 1959, san·cd.oning general consent to surgical pro­
cedures without specification of condition, remedy or risk or scope of surgery and Opinion 
of this office dated. November 18, 1960, sanctioning general consent to surgery spanning 
,period of commitment and encompassing any_ procedures .performed within that period, subject 
to the continuing life of the person signing the consent on behalf of the patient are · 
considered obsolete and are supplanted by this Opinion approving specific and separate 
consents relating to each instance of need for surgical procedures.] 
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STATE OF MAINE 

fflaittr g,tnt.P Jriaou 
THOMASTON, MAINE 0.4861 

354-2535 

TO WHOM IT MAY CONCERN: 

Upon recoum1cndat-ion or Doctor 

I he;eby ~il'e permission to haYe the following operatiorl performed: 

Witness: 

Witness: 

. ' 

' . 
( 

19 



STATE OF ·MAINE 
__________________ HOSPITAL 

CONSENT TO OPERATION OR OTHER PROCEDURE 

Patient: Case No. 
a.m. 

Time: - - ~ - - - - ------~p.m. 
and/or such assistants 1. I hereby authorize Dr. 

as may be sele.cted by him, to remedy the condition or 
dicated by the·diagnostic studies already·performed. 

----------------con di t ~on s which appear in-

(Explain. the nature of the t!ondition and the need to remedy such condition) 

2. The procedure(s) necessary to -remedy my.condition (has, have) been explained to 
me by Dr. _ ________________ and I understand the nature of the procedure 
to be: 

(A descripti:on of the procedure(s) in the language of laymen) 

3. It has been explaine·d to me· that during the course of the operation~ .unforeseen 
conditi~ns may be reveal.ed that necessitat.e an extension of the original procedure(s) · 
than those set forth in Paragraph 2. ·I therefore authorize and request that the· above 
named surgeon, his assistants, or his designees perform such surgical pro'cedures as 
are necessary and desirable in the exercise of professional judgment.· The authority 
granted under this-Paragraph 3 shall extend to remedying all conditions that require 
treatment and are not known to Dr. _ ______ ____ _ _ ______ at the time the 
operation is commenced. 

4. I have been made aware of certain risk(s) and consequences that are associated 
with the procedure(s) described in Paragraph 2. .These are: 

(A description of the risks and consequence's 

t hat are invol ved in t l1is particular proce :l.ure) 

5. I have·atso been informed there are other risks, attendant to the performance 
of any surgical procedur~. I am aware that the practice of medicine and surgery_i~ 
not an exact science and I acknowledge ·that no guarantees have been made to me concern-

' ing the results of the operatioo or procedure,· 
_J 
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. chc:np~i1dc p:-"cc-du.r!:: he ?ki,=:.s to :~:..v~.11~::c:,~i~l.· 

Ti11i.o al :he :o,;.;cn:. '[he ~~-:.ct ci:-.·,c :hn: chc conscn~ is n:ocurcQ :s ·:rn-
·po••• I· """"" :~.. ,: -i ... _.,.__,. • .. •• ... --. - ... : ....... ,.: • ..,,· ·=- ' .... ·"'cl-...... ac ... j)•uV, ...... .S C\,..,.C ... CC' .... ,:.. t ...... c..,n., ... r, .. w .... s p .. V .... u .. C.:i.. :l1io ........... e:: WJlC .. .. .. 

pltic:.c waS comp~ccr,:• i:O siJ,·, d-.~ ccr:s.:::-:: :..~d no: e:n..i~r prc:Jpcradvc scd:icion. 
Thc·clmi: is p;,rcicu!:1:ly ir..?c:::i..:'!: wbr. :he fo::n is slg.,ed. on rhc s::i:r.c d:,y 
:h:i.c chc proccdi;rc is c:1:ri::d our, b::-:.::..:sc: :~ su.:::!1 ins::-.ncc:; thc:c may b:! :in 

. in.fo:~nce cha: the p.iticnc mr.y · .:.ot h:1ve bce.:i. cor.:pc,enc io cor.scnt ar the ri:ne 

. the io:m was comple .. cd. 
Pai-~grap/; 1. A space is p:ovidcd sc ::b:i.t chc cond:don · char is co be rcme• 

died c:i.n be expl:ir.c:d, and the ,nc.-:d ::o :c:";.1c.:iy :he co:1didon sta,cd. The rcason 
for pl:icing the em:,l;aj:s on :i~e con-!iti.:;n 11> g.oundcd upon ;;he foe. th::i:: coims 

·: ·h:i.vc fo.ur.d fr e:i.si;, t0 imply cha:: a paticnc has consen:ed m a!l rc:1.S9nablc .steps 
·· co remedy his condition, .:~oL:gh the mctl16d used rnay differ fro::i c!lc one ex-
'pfair.ed co him.11 ·•· 

When che form is used for :.1. di:ignoscic proccd .. ue, the nacure of the condition . 
· disclos~d by the ccn·c:l.:ive ai:i.gr:osis _shou:d be st:ired in the space provided. 

Pari::g-r.aph 2. ~~n,ing ::he :i)hy,id::i.n wr.o cxp!::iincd -the concemplaccd pro• 
ccdure ro the person signing ::he form ,reinforces the sca::cm'cnc th::ic an cxpfo.n.a­

. _ . : cion mok pfacc:. P!:.cing :l~e burden of ·c>::)fan:i.cior. upon chc padenr's physici:1.n 
,.··.-.. · .__-: : : is consonnnc wid1 the phS,slcian-?atic~(rc!acionshi_p a.nd gu:ira.n::ccs char the 

.... . . procedure. will be expl:iined by one ccm:,etcnc to do so. Ti:i.e descd,i?tion on the 
. conscm form should be written in slinplc k.~S\1i:.gc undemandable co the·lay­

·. _. man, rnthet thnn in te.:hnical rer.r.ii.:i.ology. Th:s kind or explanaclon of the 
. · procedure will help supporc the posidon cb1t the pa.tiem received :m tx?!:ir.:1-

. tion of .he procedu.:e ch:i:: he could imdcrst:ir,d, Abscr,t such 11.n undersmnd:.ng 
·. a p~cicn::'s conser:t m~y be dce:n..::d i::lc:1-:.:::clve. · 

IE an~~hcr procedure ;o rerr.:dy the sir.,e o,· another condition becomes neces­
.:._- ··<_ s:i.ry 11: some farer d::.ce du:i::g the p:itier.t's hospit:1liz=ltion, a second ccnscn: 

form should be procur.:d. IE ic is kno"•n n: the time co:uenc is being initi::i.!ly 
· . •: ... • _: ··· · procutc:d th:it a s~:lc:s of procedures is indicated. ovei· a period of time, then 

' · .. :' . :· ;., ·,.-:: the series can be described r.nd conscmi tC, the entire cours.:' of ti"~t:ncnc p,O• 
·,. cured. · 

When the form is used for a diagnosdc ?tOCcc:h.re, a descripcion of the pro- : . 
ccdure to be µsed to form a cor.: de5nit~\'C. di:i.gn-,sis sr,ould 1>e stated in the 
sp:i.ce. provided. I:: is also sugseSted th.1.c cl1e physici.n ex?l:lin_ ::o ::he pacicn: 

"'},!cGJirc v, Rix, 118 .Ne:!>. -134, 22~ 'X.\V, 120 (1929); sec Knowles v. '!3iuc, · 
209 Al:1. 27, Sil So. l.!!1 (l92;); S:Jtc to ~;-.c Us~ or Tsi:.r.cy v. Housci.c:pct, 70 :Y.d., 

·ind ·noce on the !orr.1 :he mos; likely :c.7.cdi::.l p:occdu:es ·chicwould ·se alicd .. 
. Io: if th_c rc:..n:ivc di:1znosls is confir..:.::d. 
' ,,,,.,.,,,,,,_,-,AJ,,. ~ ~1,,,:.,. -.-...... .--~-.... ~ - ~ - - .•• 1 
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