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June 28, 1968

Madge E. Ames, Director, Minimum Labor and Industry
Wage, Women and Children _
Phillip M. Kilmister, Assistant Attorney General

Computation of number of employees of a business enterprise

EXLLABUS »

One who works for her spouse on a volunteer basis
and vho does not expect or claim any pay for the work
performed, other than rossible support derived from the
other spouse's profits in the business, must be counted
as an employee of the business for purposes of determining
wiiether or not non-relatives employed in the business '
enterprise are entitled to minimum wage coverage.

FACTS:

From your memorandum of Juns 3, 1968 and the attached
correspondence from Norman Minaky, Esquire of Bangor, Maine,
it is clear that a difference of opinlon exists as to the
applicability of minimum wage coverage of employees of a
certain business. 26 M.R.S5.A. § 662 as amended by P. L.
1965, c. 410, § 1 provides that employers emploving 4
employees or more in any day of the week arae subject to
the provisions of our minimum wage law and the statutory
language provides that in computing tha number of employees,
persons otherwise exempt from the minimum wage law shall
be counted. It is stated factually that a husband ocperates
a service ptation as 8 sole proprietorship and employs 3
full-time regular employees. .The wife works for the husband
in hie businese enterprise but does not receive, or expect
to receive, compensation for her services. It is the
contention of the sole proprietor that he enmploys only three
employees and that his wifa's services are gratuitous and
should not be considered as employment so as to constitute
the number of employees aa four, and therefore subject his
business enterprise to the provisions of the minimum wage
law,

QUESTION:

Should a wife who does not receive compensation for
her services, be counted as an employee in her husband's
business, within the meaning of 26 M.R.85.A, § 6627
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ANSHER ¢

Yes.
'Q.EHLQEA

Minimem wage lawe are to be liberally construed so
as to benefit those for whom sz2id laws were enacted,

By the same token, exemptions from coverage Bre to be
strictly construed.

Since & husbsand’'s wife, who works in his busineas

enterprime, is not an employee sublect to minimuen wage
coverage (26 M.R.8.A. § 663, wubsec. J), the amount of
wages, if any, paid to her, is irvelevant.

26 M,R.5.A: § 663 subsection 3 defines employee in
the fcllowing texwms:

"3, mluyc: 'mployoe'. any i.ndivtduul

but the ﬁllmq iud!.tidual uhall. ba e::mph
from this subchapter except as provided in section

662", (emphasis supplied).

The spouse of an emplioyer who works for no compensation
falls within the broad definition of “employee" as quoted
abova. The legisliatura has not stated that the payment
of wvages is & condition precedent tc the establishment
of an employer-employes relationship within the terns
of the minimum wage law,

26 M.R.S.A, § 662 a8 amended by P.L. 1965, c. 420,
§ 1 reads aa followm:

"Employers employing 4 employees Or more
in any day of the week are subject to this sub-

chapter for that week, and in the count of emnlovees
there i e n : 8, includi _

." — spplied)
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Section 663, subsection 3, paragraph J states:

"Menbexs of the family of the employer who
reside with and are dependent upon the employer;"

The above-quoted statutory language clearly evinces
an intention on behalf of the Legislature to grant
minimm wage coverage to those unplayeaa of small business
concerns whe fortuitously work for employers who employ
few or no other employees entitled to the payment of
minimum wages and overtime compensation.

In other words, the Legislatuvre has stated that an
employee who works in a amall business {one employing
4 or more amployees) shall not be denied ninimum wage
and overtime payment, merely becsuse one or more of his
fellow employess are relatives of the employer, and nre
exempt from mimimmm wage and ‘overtime coverage.

PHILLIP M, XILMISTER
Asslatant Attorney General
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